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Introduction

The notion of culture is ambiguous. It comes from the Latin colo, ere, originally
used to denote soil cultivation. Following Marcus Tullius Cicero (d. 43 BCE), it
began to refer to humans and ‘the cultivation of their spirit’ This was supposed
to take effect by means of science, particularly philosophy, described as animi
cultura. Although culture has often been defined since Cicero, its core mean-
ing denotes both the way of man’s being in the world and all of his creations.
They are all the expressions of knowledge man has acquired and explored
over the ages, and of his will to continue improving the existing world with
his endeavours. Art, literature, science, architecture — these are but some of
the forms through which man and the culture he creates are expressed. They
all make up the spiritual substance of each nation that determines its historic
identity (Buttiglione 1988, 94-120).

The role of culture in determining a nation’s sovereignty and identity was
discussed by John Paul II in his speech at the UNESCO offices in Paris on
2 June 1980: ‘Nation (...) is this great human community connected by vari-
ous bonds, first of all with culture. Nation exists “on culture” and “for culture”.
(...) I am a son of a Nation that has survived the most terrible of historical
experiences, sentenced to death by its neighbours a number of times — yet it
has remained alive and remained itself. It has preserved its identity and sov-
ereignty as a Nation under partitions and occupations — relying not on other
means of physical power but on its own culture. (...) There is a core sovereignty
of a society expressed in a Nation’s culture’ (Giovanni Paolo II 1980). These
words make universal sense. They may be referred to any nation and the cul-
ture it creates, a culture that constitutes its spiritual heritage.

The contemporary world is characterised by enormous cultural pluralism.
The extensive and well-developed cultural niche where humans the world
around live is positioned between two poles — of universality and particular-
ism. This may generate tensions, since either of the dimensions may aim to
gain an advantage. Exploring other cultures while preserving an adequately
critical attitude and awareness of the values and limitations of one’s own cul-
ture is an opportunity for a balanced and even creative experience of that ten-
sion. A dialogue may then reveal a shared cultural heritage of the whole of
humankind that not only individuals, but also entire nations can partake of
(Jan Pawet II, 2001).

The Protection of Cultural Assets: Heritage, Identity, Future, edited by
Wojciech Wojtyta, Pawet Swital, Joanna Smarz and Adam Duszyk, is the result
of cooperation between authors representing the academic communities in

© 2026 THE AUTHOR(S) | HTTPS://DOI.ORG/10.7788/9783412535704.1
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2 WOJTYLA ET AL.

Poland and Ukraine. It contains twenty-one papers in a range of academic
fields, including philosophy, and legal and literary theory. Some authors divide
their time between research, teaching, and legal practice, some work for pub-
lic cultural institutions. This variety of perspectives on cultural asset protec-
tion presents the subject matter of this monograph in various contexts, while
expanding the view of the range of challenges and threats facing states and
nations, especially in Europe, in connection with processes such as migration
or the war in Ukraine.

The subject matter discussed in the individual chapters centres around the
guiding topic of the monograph. The broad range of issues addressed by the
authors is divided into five sections. The texts collected in this monograph
form a coherent whole. The methods of research are proper to humanities and
social sciences. Analytical and synthetic methods prevail in humanistic parts,
whereas the dogmatic legal, legal functional, and comparatist legal methods
are dominant in social studies.

The first part of the volume, entitled ‘The Philosophical and Axiological
Implications of Cultural Heritage’, opens with Wojciech Wojtyta’s paper ‘Culture
as the Space for the Fulfilment of the Human Person and Entrenchment of
Universal Values — The Personalist Foundations of Culture’ It is followed by
Imelda Chlodna-Btach’s ‘High Culture in the Context of Preserving National
Identity’ and Anna Spdlna’s ‘Espace Muséal Gombrowicz in Vence as an
Example of a Contemporary Formula for the Preservation and Development
of the Emigrant Polish National Heritage'.

The second part presents ‘International Contexts in the Protection of
Cultural Assets and National Heritage’. It consists of articles by Anna Dabrowska
and Tomasz Dgbrowski, ‘The Protection of Cultural Property in the Face of the
Military Conflict in Ukraine — Selected Aspects) Tetyana Karabin, ‘Protection
of Cultural Heritage Sites in Ukraine and Poland — A Comparative Legal
Analysis Using the Example of Religious Buildings: The Wooden Churches
(Tserkvas) of the Carpathian Region, and Monika Zuchowska-Grzywacz, ‘The
European Network of Regional Culinary Heritage as an Instrument of Support
For Regional Identities.

Part three, ‘The Domestic Perspective on the Legal Protection of Historic
Monuments and Cultural Heritage, contains eight studies. The first is Kamil
Zeidler’s ‘An Evaluation of the Polish Historic Monument Protection Law After
Its Twenty Years in Force) followed by Helena Kisilowska’s ‘The Duties and
Competences of Local Authorities in the Protection of Historic Real Estate in
Poland’, Joanna Smarz’s ‘Preventive Building Code Regulations Concerning the
Protection of Historic Real Estate’, Malgorzata Pracka’s ‘The Expropriation of
Historic Real Estate as an Instance of Realising the Constitutional Principle
of National Heritage Protection, Emilia Gulinska’s ‘The Legal Protection of
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Exhibits Loaned From Abroad’, Piotr Krzyzanowski’s ‘The Legal Conditions
of Searching for Archaeological Monuments, Agnieszka Lozinska-Piekarska's
‘The Penal-Law Protection of Historic Monuments in Poland — An Analysis of
Selected Aspects, and Barttomiej Skladanek’s ‘The Penal-Law Protection of
Historic Monuments at the Time of Poland’s Partitions.

The fourth section is devoted to the preservation of cultural heritage
in local communities. It contains texts authored by Katarzyna Glgbicka-
Auleytner: ‘The Role of UNESCO in Safeguarding Cultural Heritage in Local
Communities’, Agata Barczewska-Dziobek: ‘Country Housewives’ Associations
as Decentralised Safeguards of Intangible Cultural Heritage, and Mirostaw
Kopeé: ‘The Right to Cultivate Customs and the Protection of Intangible
Cultural Heritage'

The final part of the volume is entitled ‘Challenges in the Protection of
Cultural Institutions and Supporting Their Accessibility’. It includes investiga-
tions by Dominika Skoczylas: ‘Digitalisation of Cultural Assets as a Determinant
of Cultural Heritage Protection — Digital Access to Knowledge About Historic
Monuments: Technological Challenges and Cybersecurity, Pawet Swital:
‘Accessibility of Cultural Institutions to People with Special Needs, Mariusz
Wieczorek: ‘The Specific Nature of Employment with Entities Engaged in
Cultural Activities, and Piotr Kobylski: ‘Funding of Cultural Institutions in
Poland..

These authors stress the significance of a range of areas and factors that
make up the phenomenon of culture, and their role in sustaining and devel-
oping the identities of particular nations. Special emphasis is placed on the
socio-humanistic function of culture, as well as its ties with fields such as law,
security, and public finances. Since full justice cannot be done to the many
themes raised by the individual authors, only a selection of issues addressed in
this volume is outlined below.

When analysing the philosophical and axiological dimensions of culture,
Wojciech Wojtyta argues that culture is a distinctive space for, and means of,
humanising the person and the various forms of social life he creates. This
occurs above all through the transmission and consolidation of universal val-
ues within particular nations. Imelda Chtodna-Blach likewise presents culture
as a factor that both integrates and differentiates social groups. She stresses,
however, that the integral development of the person should be the objective
of every human community. High culture, which can be created and sustained
only within a nation, is a pre-requisite for achieving such an objective.

In the context of the international protection of cultural assets and heritage,
Anna Dabrowska and Tomasz Dabrowski consider challenges to the protec-
tion of cultural assets in Ukraine amid the ongoing military conflict triggered
by Russian aggression. They emphasise that cultural assets, both tangible and
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intangible, play a crucial role in shaping and reinforcing national identity and
in preserving the cultural heritage of the Ukrainian nation.

Immoveable historic monuments are major testimonies to the culture and
traditions of each nation; they should therefore become objects of particu-
lar interest and concern for legislative bodies. This is underscored by Joanna
Smarz, who reviews Polish building regulations concerning the protection of,
and care for, historic monuments. She believes that these laws should be suf-
ficient to effectively prevent any adverse impacts on historic objects that may
arise from conflicts between individual and public interests. Kamil Zeidler, in
turn, stresses the need for constructive cooperation between public authori-
ties and the actual users of monuments — their owners or holders. In his view,
this should be realised as part of the idea of so-called discursive administra-
tion. This is a challenge for all parties involved.

Helena Kisilowska demonstrates that the effective protection of historic
real estate and proper care for monuments require the expansion of the com-
petences of local authorities. She argues that appropriate legal instruments
must be established to clearly define the object of protection, as well as its
principles, objectives, and methods, together with the rights and duties of both
users and local administrations.

The right to cultivate traditions is a fundamental right of national and
ethnic minorities, guaranteed by both the Polish Constitution and interna-
tional law. Mirostaw Kope¢ draws attention to this important point. Monika
Zuchowska-Grzywacz, analysing the role of the European Network of Culinary
Heritage, argues that encouraging the discovery and promotion of local fla-
vours, culinary techniques, and regional products is an effective means of
supporting regional identities. The need to protect intangible cultural her-
itage is emphasised by Agata Barczewska-Dziobek. She focuses on Country
Housewives’ Associations, women’s organisations that have become part of
the tradition of civic activity in rural areas. They exemplify the subsidiary par-
ticipation of societal entities in the identification and protection of cultural
heritage. She describes the activities of these associations and their role within
Poland’s system of cultural heritage protection.

The legal status of cultural institutions and the stability of their funding
are addressed by Piotr Kobylski. He emphasises in particular the need for a
long-term financial strategy that would enable institution directors to plan
ahead and thus determine subsidies appropriate to their activities. In this way,
funding for artistic and statutory activities would be guaranteed regardless of
any liabilities or financial deficits incurred by a cultural institution.

Cultural institutions face a range of challenges. Dominika Skoczylas notes
that institutions engaged in the protection of cultural heritage are increasingly
turning to information and communication technologies in order to improve
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access to information on cultural assets. Digital transformation points towards
changes that expand access to information about historic monuments, while
also defining innovative and diverse tools to be used for this purpose, including
advanced digitalisation and artificial intelligence systems. Another problem is
identified by Pawet Swital, who sees providing access for persons with special
needs as the key challenge currently facing cultural institutions. This is all the
more important since the obligations imposed by the Polish legislation in this
respect help to ensure equal opportunities for all users to enjoy the offerings
of cultural institutions.

The editors of The Protection of Cultural Assets: Heritage, Identity, Future
hope that it will prove useful both to the many groups engaged in broadly
defined culture and to those interested in its subject matter. It may also become
a stimulus for a wider-ranging discussion and for the search for new solutions
in the protection of cultural heritage.

The materials for the volume were translated into English and reviewed
thanks to the excellent cooperation between the Faculty of Law and
Administration of the Kazimierz Pulaski University of Radom and the Jacek
Malczewski Museum in Radom. The funds for this purpose came from an ear-
marked grant from the Local Government of the Mazovian Voivodship. The
editors of the volume The Protection of Cultural Assets: Heritage, Identity, Future
would like to express their sincere thanks for the cooperation and support pro-
vided to the project by Mr Leszek Ruszczyk, Director of the Jacek Malczewski
Museum in Radom.

Wojciech Wojtyta,
Pawet Swital,
Joanna Smarsz,
Adam Duszyk
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Culture as the Space for the Fulfilment of the
Human Person and Entrenchment of Universal
Values — The Personalist Foundations of Culture

Wojciech Wojtyta

Abstract The issue of culture is addressed in the light of Neo-Thomistic personalism
based on classical philosophy. Culture, a rationalisation of the existing natural world,
is both a space of and means to humanising man and the variety of public life forms
he creates. This primarily takes place by transferring and entrenching universal values

in the particular nations.

Keywords human nature — nation — globalisation

1 Introduction

‘Human nature consists in a ceaseless endeavour to overcome the boundaries
of animality inherent in man and to rise above it with humanity and man'’s
role as the creator of values. Without this mission and this endeavour of rising
above himself, man collapses back into his pure animality, which is inevitable
death’ (Ingarden 2009, 25), as stated by Roman Ingarden. The Cracow-based
philosopher, aware of the difficulties of defining the deepest essence of human
nature, points to man’s special ability to overcome his biological condition for
a new, different world — the world of culture, the space for possessing, know-
ing, and realising values, without which, the Polish phenomenologist claims,
‘man is profoundly unhappy’ (ibidem, 23).

Although culture is understood in a variety of ways, it is only created by
man. It is indeed part of his very essence distinguishing him from the rest of
the visible world. Each cultural creation is a specific expression of human
genius and creative abilities. Culture, man’s work, is at the same time what
makes man more human. By creating the world of culture, man gives a proper
shape to his humanity — the first and fundamental value he discovers and real-
ises. Discovering the value of his humanity, he discovers more values, abso-
lute in their immanent quality, i.e. moral and aesthetic values. By means of the
diverse areas of culture, man creates a proper space for revealing and incor-
porating these values, in whose services he is better able to realise the ideal of
humanitas, an ideal he is as if tasked with by fate.

© 2026 THE AUTHOR(S) | HTTPS://DOI.ORG/10.7788/9783412535704.9
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This paper intends to present how the relationship between man and cul-
ture is seen in the personalist framework. I begin with the conviction man
is not only the sole creator of culture, but also its ontic subject and purpose.
Culture is treated here as a set of values serving man’s comprehensive devel-
opment in his personal dimension. The so-called higher values hold a central
position in this set.

This discussion is principally undertaken for reference purposes. Given
the number of personalisms, it should be noted that it forms part of the
Neo-Thomistic personalism grounded in classical philosophy. The author
believes that the personalist paradigm, built on the foundations of realist met-
aphysics, helps to develop a comprehensive and universal theory of man as a
personal being and, consequently, a theory of culture, and of the mutual con-
nections and relationships between these two theories.

2 The Philosophical Concept of Culture

Culture experts stress the complexity and ambiguity of the notion of culture.
The phenomenon of culture may be viewed from the perspective of diverse
fields of knowledge. Culture is expressed in a variety of forms, such as the arts,
literature, and science. There are multiple definitions of culture, and new ones
continue to be added. The term ‘culture’ is used both in everyday language and
in scholarly discourse. It occurs in a range of linguistic contexts in combination
with various adjectives. Phrases like ‘spiritual culture) ‘material culture), ‘indi-
vidual culture), ‘social culture’, ‘primitive culture’, ‘high culture), and ‘folk cul-
ture’ are known (Krapiec 1990, 201). The various aspects from which the reality
of culture can be explored are reflected in the number of academic disciplines
that deal with culture, including the history of culture, cultural anthropology,
psychology of culture, the theology of culture, and many others.

The variety of ways in which culture is understood presupposes a basic con-
ception. In the search for the most original and highest notion of culture —
the foundation and source of other theories — one must refer to philosophy
(Krapiec, Jaroszynski 2005, 136; Krapiec 2008, 61). Realist (classical) philoso-
phy offers important inspiration, since it sets itself the key task of explicating
reality in cognitive and sapiential terms. Its understanding of culture and its
deepest foundations is closely connected with the understanding and affir-
mation of the objectively existing, pluralist reality, as well as of man, espe-
cially his personal structure and the mechanisms of cognition and action
(Daszkiewicz 2010, 44—45). A special role in this explication is played by the
so-called theory of aspect, proposed by Aristotle: the identification of three
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chief orders of man’s rational life that help to order cognitive activities and
actions in the external world. These are Gewpla (theoria), or scientific and
contemplative cognition according to the criterion of truth; mp@&is (praxis),
or moral cognition, with good as its measure and criterion; and moinaig—téxwy
(poiesis-techne), or creation (art), with beauty as its element (Arystoteles 1996,
1026a). A philosophical analysis of both the phenomenon of culture and its
works must refer back to this order of cognition.

2.1 Culture as an Intellectualisation of Nature

Classical philosophy is an attempt at a natural exploration of the real world
in its existence and ontic structure. In a common-sense cognitive confron-
tation with the external world, man spontaneously discovers and recognises
the necessity of controlling and cultivating ‘wild), ‘raw’ nature. Such control
and cultivation presuppose the work of human reason, which renders nature,
as it were, ‘rationalised’ (Krgpiec 1990, 201—202). This sense of culture is sug-
gested by its original historical intuition. The Latin colo, colere means ‘to culti-
vate’ and initially related to farming (agricultura). Since Marcus Tullius Cicero
(d. 43 BCE), cultura began to be used metonymically to denote the cultivation
of man and his spirit, that is, the ennoblement of the human mind, largely
by philosophical means [ibidem 2008, g]%. This understanding of cultura was
strongly influenced by what ancient Greeks termed maideia (paideia), namely
the all-round education of a young person through the development and rein-
forcement of their perfections, or virtues (Jaroszynski 1998, 15).

Since culture is the cultivation of the existing natural world and of the
human mind, answering the question of what this cultivation is and what its
essence is constitutes the next step towards a conscious explanation of culture.
These are questions concerning the most fundamental aspects that define the
metaphysical understanding of culture.

A philosophical explication of the phenomenon of culture must begin by
identifying its sources, that is, man’s personal qualities and his conscious and
voluntary actions (Daszkiewicz 2010, 51-52). Works of culture express human
cognition of the natural world, including man himself, as well as his creative

1 This understanding of cultura was introduced by Marcus Tullius Cicero in Tusculanae dis-
putationes, where he disputed the views of Actius, writing: Nam ut agri non omnes frugiferi
sunt, qui coluntur [ ...] sic animi non omnes culti fructum ferunt. Atque, ut in eodem simili verser,
ut ager quamvis fertilis sine cultura fructuosus esse non potest, sic sine doctrina animus: ita est
utraque res sine altera debilis. Cultura autem animi philosophia est; haec extrahit vitia radicitus
et praeparat animos ad satus accipiendos eaque mandatus et, ut ita dicam, quae adulta fructos
ubérrimos ferant, Tusc.Disp 11,5.
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needs and capacities. They are also expressions of the human will, through
which man improves this world while tending towards the optimal perfection
of his own rational and free nature (Kieres 2013, 10). As the essential manifes-
tation of man as man — as animal rationale — it follows, Mieczystaw A. Krapiec
writes, that ‘this is the interiorisation itself, by means of human cognition,
of the existing nature, thus, its first intellectualisation in the human fashion
and the first cultural fact. Whatever is human and shows in human action is a
result of the fact of cognitive interiorising (or intellectualisation) of nature, of
the world, of reality’ (Krgpiec 2008, 6). In this way, man appears in all cultural
phenomena as one who reflects both on his own thinking and on its result-
ing developments, expressed in a wide gamut of cultural creations, from the
simplest to the most refined works of broadly defined art and engineering
(Krapiec 1999, 380). All cultural facts share their origins in man: his rational
cognition as an interiorisation of existing reality, followed by a range of actions
undertaken in relation to that reality (ibidem 2008, 62).

To introduce some order into the many strands of human cultural activity,
three major aspects should be identified that account for its distinctive and
dynamic nature. These are:

1. culture as an activity, that is, the rationalisation and humanisation of the
existing world;

2.  culture as man’s creation, that is, all his intentional works;

3.  culture as a quality of the human spirit (Kieres 2013, 10).

These three aspects condition and complement one another. By defining the

areas of man’s work, they help to distinguish between spiritual and material

culture, as well as between individual and social culture, known as civilisation,

that is, a method of organising collective life (Koneczny 1999, 35).

Immanently, four principal criteria of culture, and their corresponding
fields, are distinguished: truth (science), good (morality), beauty (art), and
religion (sacredness) (Kiere$ 2013, 10). These are also the primary and most
fundamental domains of culture. Culture is a constant companion to man:
wherever man appears, culture arises too. The cultures created since the ori-
gins of humanity are not, however, of equal quality. There are high, primitive,
and even barbarous cultures. As we learn from the discoveries of the ancient
Greeks, the perfection of a culture is determined by the level of awareness and
development of its four basic constituent spheres (ibidem 2006, 21).

2.2 Culture as a Remedy for Nature’s Deficiencies

In the classical sense, the essence of culture is the intellectualisation of the
natural world, as well as the rational remedying of its deficiencies. Reason is
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necessary to the process of improving nature’s deficiencies, since it is only by
relying on reason that man is capable of recognising those deficiencies and the
purpose for which nature must be supported through the selection of appro-
priate means (Jaroszynski 2008, 366). Thus, the classical notion of culture is
founded on its connection to nature, which is transformed and improved by
man, who leaves his rational mark on it, as on a material (Krapiec 2005, 236).

Nature has a number of meanings. Originally, it is derived from the Latin
nasci, ‘to be born’. Nature is thus everything that gives birth of itself or contains
such powers. In the case of human beings, giving birth to another human being
is the only activity that belongs to the natural order. Nature is also everything
that makes up the material world — the universe — or everything that man
encounters within himself and in the external world, termed ¢iaig (physis) in
Greek (Kiere$ 2013, 18-19). In its most fundamental sense, nature is the princi-
ple of all motion and change. It manifests itself in the dynamic developments
associated with the emergence of beings, the modes of their existence and
actions, and, finally, their disintegration and death (ibidem, 19).

In natural terms, human nature, like that of animals, expresses itself in
the functions of particular body organs and senses. What constitutes man’s
metaphysical nature, and what distinguishes it from the animal nature,
is reason, which is expected to guide human conduct rather than instinct
(Jaroszynski 2008, 366). The human capacity for transcending oneself and
the whole world of nature manifests itself in acts of rational and free agency,
which form the foundation of all cultural activity. Human nature must there-
fore be approached holistically: not only at the level of biological life, but also
in terms of what constitutes its unchangeable, metaphysical essence, under-
stood as the source of spiritual life — namely, the human ability to know truth,
good, beauty, and other values, to choose them, and to be guided by them in
life (Bednarski 2000, 77).

Genus humanum arte et ratione vivit (‘humankind lives by art and reason’),
Thomas Aquinas claimed. These words have a universal human resonance.
The capacity for creation and rational life is shared by all human beings. Since
a person is what reason makes him, the duty to live in accordance with reason
is incumbent on him at all times. This entails the obligation to understand and
shape one’s own cultural niche in such a way that, through the richness of its
spheres and creations, one grows in one’s personal dimension. For this to hap-
pen, we must learn about the cultural achievements of past generations, as well
as about the defects that have led to crises, or cultural regressions (Kieres 2013,
11-12). A specific error always lies at the root of each. Ignorance of, forgetting,
or insufficient knowledge of one’s own nation’s cultural heritage are among
the most dangerous errors. In practice, this gives rise not only to contempt for
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native culture, but also to a cultural vacuum, which is exceptionally dangerous
to the person himself (ibidem, 12).

3 Man as the Subject and Object of Culture

The ‘culturality of culture’ is determined by its origins in the human person.
As has already been noted, however, cultures are not equal, nor is everything
created by man culture-forming. Concentration camps constituted a denial
of culture. Whatever in any way demeans human dignity, belittles the per-
son, or depraves man as man denies culture. Manifestations of excessive con-
sumerism, arising from the neglect of higher human needs, may serve as an
example. As R. Ingarden wrote: ‘If our works are highly valuable, beautiful,
spiritually rich, noble, and wise, we ourselves become better through them;
if, on the other hand, they bear traces of evil, ugliness, weakness, disease, or
madness, we become worse, poorer, weaker, and sick under their influence’
(Ingarden 2009, 36).

Man’s relationship with the world of culture is nearly ontic. The multifari-
ous creations with which he is in contact every day affect him and shape his
thinking and behaviour. In a sense, man becomes a ‘child’ of his own works
(ibidem, 35). Thus, he is not only the maker and creator of cultural facts and
works in all their multiplicity and formal richness, but also their subject and
object. His life and development are the fundamental good of culture.

This anthropological and subjective dimension of culture is emphasised by
Karol Wojtyta. The Cracow-based philosopher wrote: ‘The word “culture” is one
of those most closely connected with man, defining his earthly existence and,
in a way, pointing towards his very essence. Man is the one who creates and
needs culture, who creates himself through culture. Culture is a set of facts
in which man continues to express himself anew more than in anything else,
for himself and for others. The works of culture that outlive man bear witness
to him. They are a testimony to spiritual life, and the human spirit lives not
only by controlling matter, but also living within itself on contents available
and meaningful only to itself. Thus, it lives on truth, good, and beauty — and is
capable of expressing this inner life outwardly and objectifying it in its works.
Therefore, man as the creator of culture bears a special witness to humanity’
(Wojtyta 1964, 1154).

Culture, as man’s work, is also for man. All cultural creations are secondary:
they are means to an end, namely man and his all-round development. Man
is the supreme value of culture — what he is, and what he is to become, as a
person. Culture is all the more valuable the more fully it expresses the human
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person and the more it contributes to the formation and growth of personal
life.

This understanding of the phenomenon of culture - its objective and
meaning — implies a specific understanding of man himself, since he becomes
the object of action insofar as the rank of good he constitutes, as a being among
other beings, is recognised. In the light of personalism grounded in realist phi-
losophy, man is interpreted as a person, that is, the only being that is a good in
and for itself within nature: a being that exists in itself as a subject and that,
in itself, constitutes the object of its own actions (Krapiec, 2008, 9o). The idea
was aptly expressed by Immanuel Kant, who wrote: ‘Man and every rational
being in general exists as an end in itself, not merely as a means to be used in
any manner by any will; he must always, in all his actions that refer both to
himself and to other rational beings, be regarded at the same time as an end’
(Kant 2005, 54)2.

The human person is also a potential personality, that is, one that, through a
variety of rational—volitional acts, develops, builds, and brings to fulfilment the
potentialities it possesses by virtue of human nature (Krapiec 1998, 26).

Knowing the person’s ontic and axiological rank among other beings gives
rise to the duty to affirm the person for its own sake in culture and through
culture. The very fact of being a person also requires the effort of living up
to what one is (Wojtyla 2020, 180). By squandering his powers on creating
worthless things, or wasting time in the pursuit of apparent values, man in
a sense betrays his humanity (Ingarden 2009, 65). Broadly defined culture
is to assist him, through its creations, in fulfilling the fundamental task that
everyone faces: to become what he should be as a person, that is, to realise his
full humanity. In this sense, culture has a profoundly moral and pedagogical
dimension.

4 Between National and Globalised Culture — Transfer of
Values In and via Culture

The earth and history are two objective factors to which everyone is subject.
Once made ‘one’s own, they embed individuals in national communities, in
which time and space are, as it were, humanised’, with the earth becoming a
shared space, and history, a shared time (Strézewski 1981, 291). The realisation
and transmission of values become constitutive goals of the resulting human

2 The original title: Grundlegung zur Metaphisik der Sitten, first published in 1797.
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environment. Over time, human collectives have developed their own sets of
values, which have become the foundations of the identities of both individu-
als and groups. Although it is difficult to give a clear answer to the question of
what those values were, a basic set — characteristic of a given historical era —
has always been in place. It has expressed the need, or even necessity, of having
and realising values characteristic of human nature (Ingarden 2009, 22—23).

This is how Wladystaw Strézewski described the different categories of
values that may be distinguished: ‘There are values everyone can and should
realise individually. The obligation they impose is characteristic of individual
human life. There are values that man can and should realise as a social being;
these entail obligations not only to himself but also to his family and immedi-
ate environment. Finally, there are values that can be realised only by a specific
community within a specific environment. They transcend individual particu-
larities, and their defining feature is that can be implemented only through the
efforts of a particular collective’ (Strozewski 1981, 293).

The nation plays a special role in the process of developing values and,
thereby, in the creation of culture. This was emphasised by John Paul II in his
speech at the UNESCO headquarters in Paris on 2 June 1980, when he stated:
‘The nation is this great human community connected by various bonds, first
and foremost by culture. The nation exists through culture. For this reason, it is
the great educator in being more fully in the community, whose history is longer
than of any individual [...]’3. There is a variety of concepts of the nation and its
foundation. In cultural terms, the nation is a spiritual unity strengthened by a
shared past, as well as by the present and the future. The national community
serves as a medium of such important cultural creations as language, tradition,
customs, law, religion, and ethnic awareness. All of these play a fundamental
role in reinforcing the spiritual substance of the nation, which constitutes its
identity and vitality. Their acceptance additionally shapes the spiritual reality
known as the native land (Strézewski 2002, 222).

The issues of patriotism and the challenges of cultural globalisation
are important. In its core meaning, patriotism is love of one’s native land.
The notion is often confused with nationalism. The criterion of values and
their proper hierarchy are crucial for understanding the essence of genuine

3 Giovanni Paolo II, Un integrale umanita dell'uvomo si esprime nella cultura, Insegnamenti di
Giovanni Paolo II [Citta del Vaticano] III (1980), 1, pp. 1636—-1655; the Polish text: Jan Pawet II.
“W imie przysztosci kultury. Przemdéwienie w siedzibie UNESCO, Paryz, 2 czerwca 1980 r.” in
Dzieta zebrane. T. X: Homilie i przemowienia z pielgrzymek — Europa, cz. 2: Francja, Hiszpania,
Portugalia, Kraje Beneluksu, ed. by P. Ptasznik, M. Mokrzycki, Z. ]. Kijas et al., Krakéw:
Wydawnictwo M, 2008, 104.
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patriotism. The patriotism that, after W. Strézewski, may be called ‘universal’ —
that is, one that acknowledges other nations’ right to love their own lands — is
founded on axiological objectivism, which explains the general relevance of
values. By recognising that values exist objectively, one must also recognise
that they are, as it were, ‘given’ to be realised. Every land is to be the natural
environment for their discovery and realisation. In this way, Strézewski writes,
‘patriotism consists in taking the responsibility for one’s land becoming a
carrier of values, an environment saturated with them and allowing for their
continued cultivation’ (Strézewski 1981, 298). This is the shared objective of all
native lands. Although their populations differ in national characteristics, his-
tory, and traditions — sometimes substantially — this diversity is not contrary to
universality; rather, it is a prerequisite for it. Here, universality denotes a unity
founded on multiple traditions and cultures (ibidem, 295).

Patriotism seen as the love of absolute, universally valid values will never
turn into nationalism, chauvinism, or xenophobia. Nor will it come into con-
flict with the patriotisms of other nations; on the contrary, these will together
form an overarching and harmonious whole, based on far broader foundations
(ibidem, 214). By their very nature, values are destined to be shared by as many
nations as possible (ibidem, 295). ‘The point is, Strézewski continues, ‘to bring
about the realisation of supreme values in the here and now. This is so for two
reasons: not only to enrich, but in fact to create one’s own culture and one’s
own good, thereby elevating one’s specific characteristics to the rank of uni-
versal human values, making them one’s own, and giving them back to human-
kind’ (ibidem). Love of values and responsibility for their realisation constitute
the proper attitude towards one’s own land.

Patriotism is not opposed to universalism. The value of national cultures
is not opposed to the values of cultural pluralism. Cultural globalisation, like
economic globalisation, is neither good nor bad a priori, but will be what peo-
ple make of it*. Through intercultural dialogue and the exchange of what is
best in cultures, it may become an opportunity for development and a noble
expansion of each national culture (ibidem, 295ff). Each nation can make its
unique contribution to the world’s cultural heritage, provided there is a bal-
anced experience of the tension between particular and universal realities and
a skilful exploration of its most valuable elements.

4 Cf. Jan PawetII, “Globalizacja i etyka. Do uczestnikéw VII Sesji Plenarnej Papieskiej Akademii
Nauk Spotecznych’, L'Osservatore Romano Polish edition, 22 (2001), no. 6: 42.
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5 Conclusion

The phenomenon of culture is extraordinarily complex, encompassing histor-
ical, social, sociological, philosophical, theological, and other dimensions. In
its original sense, culture is a way and a space of being and expression for the
human person as such. Within the framework of philosophical realism, which
forms the foundation of personalism, culture is understood as the rationalisa-
tion and cultivation of the existing natural world. Man, as a personal being, is
the creator of culture, as well as its ontic subject and object.

In the personalist approach, which emphasises the anthropological, moral,
and axiological dimensions of culture, culture is defined as everything that ele-
vates human nature. Culture reveals its true value and meaning when, through
its multifarious creations, it becomes a means of affirming and promoting the
person. The personalisation of human life on earth — so that the human person
may develop and improve in all the dimensions of existence — is among the
crucial objectives and functions of culture. This takes place through univer-
sal values that are discovered and transmitted from generation to generation.
Culture is thus, above all, about the human person, who is called to become
more fully human, more fully a person, within a community of others.
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High Culture in the Context of Preserving National

Identity

Imelda Chtodna-Btach

Abstract People have always created a variety of communities, living and remaining
together. Certain factors both integrate and distinguish them from other social groups.
Within such communities, people undertake joint actions to attain shared goods. This
article will consider what makes people feel united and responsible for their shared
objectives. The discussion is conducted in a philosophical context, according to which
the need to form larger communities is part of human nature. It will be shown that
comprehensive human development, responding to natural inclinations, should be
the objective of every community. To this end, high culture is necessary — a culture
that can be created and sustained only within a nation.

Keywords culture — proto-national populations — family — lineage — tribe — people —
nation - state — high culture — national culture — identity — tradition

1 Nation as the Space of Personal Human Development

General experience shows that people have long formed a variety of commu-
nities in which they live and remain together. Certain factors can be identi-
fied that both integrate communities and distinguish them from other social
groups. Within such communities, people undertake joint actions towards the
same, or a shared, good. This article addresses the question of what unites such
people: what gives rise to a sense of community and to responsibility for the
good they realise together?

Philosophy teaches us that the need to form greater communities is part of
a person’s nature. The social context is important to human life and develop-
ment. The Greeks noted that man would neither survive nor develop without
it. Aristotle (384—322 BCE) wrote that man is a social creature and needs others
in order to live (Aristotle 1996, 272, 1169b).

Various forms of human population have evolved over time. The first stage
of man’s social development is the family: a community of parents and chil-
dren that cares for and secures the everyday life of its members, both materially
and spiritually. The family is the community into which one is born, in which
one takes one’s first steps, and in which one is brought up. This community is
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too small, however, for man to be able to develop fully. The next community is
lineage, constituted by blood bonds; it typically consists of a number of fami-
lies. A further form is the tribe, an association of lineage groups. A tribe traces
its descent to a common, often legendary ancestor. What is characteristic of
a tribe is that it inhabits a given territory and has a relatively homogeneous
social organisation (it should be remembered the Polish nation was formed
by diverse Western Slavic tribes: the Polans, Vistulans, and Silesians, and later
the Mazovians, Lendians, and Dulebs). Associations of related tribes gives rise
to a people. This form of human population is founded on a shared language,
culture, region, and origin (Tarasiewicz 2003, 28—43).

The above stages of social development — the so-called proto-national
populations (family, lineage, tribe, and people) — preceded the original form
of human community, namely the nation. None of them, however, provides
sufficient resources for development in all domains of culture. It is only the
nation that possesses them harmoniously, at a high level of knowledge, skills,
and morality.

Thus, the full development of human personality takes place only at
this stage of human populations: the nation. The creation of the Latin civi-
lisation provided the optimal context and niche for man’s development. As
Feliks Koneczny wrote: ‘Nationality is the supreme circle in the historical
procession that begins with lineage, the highest civilisational commonalty’
(Koneczny 1996, 7). It is the nation that guarantees all the means of personal
development and its appropriate ‘level’, sustained through tradition.

The progress of social life is gradual, moving from family to nation. It forms
ever wider circles, enabling increasingly complete personal development. It
is grounded in the natural human inclination to associate in larger commu-
nities. John Paul II pointed out: ‘A shared nature makes people feel who they
are — members of a single big family. Due to the particular historical dimen-
sion of this nature, however, people are also inevitably linked with closer ties
to specific communities: above all, to family, then community groups, finally
an entire ethnic and cultural community, not incidentally known as nation,
bringing to mind birth, or nascence, otherwise referred to as fatherland, which
points to the family reality. Thus, human existence passes between two poles —
universal and particular — which remain in a vital tension; that tension is inev-
itable, yet becomes especially fruitful if lived in peace and equilibrium’ (John
Paul 1T 1997, 46). A nation is founded on a conviction of shared origin, but is a
population based not so much on blood ties as on a similarity of language, tra-
dition, and other elements of culture (Kwasniewski 1996, 64—65). It should be
noted at this point that national culture is transmitted via language. Language
is the internal factor in its permanence and development, the medium of a



HIGH CULTURE IN THE CONTEXT OF PRESERVING NATIONAL IDENTITY 23

nation’s cultural heritage, which can be fully expressed in a native speech. This
becomes especially important when a nation lacks a state of its own, as we
have experienced in the history of Poland, too.

The above discussion shows not every human population constitutes a
nation, but only one that is focused on the full realisation of the human per-
son’s potentialities and is capable of pursuing such an objective fairly and
effectively. The nation’s ultimate goal is the integral development of the human
person. Any other community — family, lineage, tribe, school, association, or
political party — can realise that goal only to a certain extent. Such communi-
ties shape the life of the nation without replacing it. The nation, in turn, does
not nullify the preceding stages of social life; rather, it enhances each of them
for the personal good of its own members. Each of these stages combines, in
its own way, biological and spiritual factors. Feliks Koneczny emphasised that
‘nation is a commonalty of the highest order as it is organising the society for
spiritual objectives’ (Koneczny 1997, 248). Joint actions undertaken within the
nation realise both external, objective goods, and internal, subjective, and per-
sonal goods and aims. Each member of the nation is a person with a variety of
potentialities, which can be actuated only within a specific community. Only
in this manner does one’s personal development take place.

2 Identity and National Culture

Knowing what nation is and what its purpose is, we must ask how this pur-
pose is realised. The answer is: through national culture, which differs from
the culture of proto-national communities in its level of its development. This
can be seen, for instance, in the domain of language, which is raised from folk
myths and legends to the literary level, or in folk customs, which are replaced
by national ethics. In his speech at the United Nations, Pope John Paul II stated
clearly: ‘The right of nations to exist naturally implies every nation can enjoy
the right to its own language and culture, by means of which people express
and represent what I'd call their fundamental spiritual sovereignty. History
shows that in extreme circumstances (which have happened in the country
of my birth, for example), it is culture that helps a nation survive the loss of
its political and economic independence. Thus, every nation has the right to
determine its life according to its own tradition, of course with the exception
of any abuses of fundamental human rights, in particular, the persecution of
minorities. Every nation has the right to build its own future by assuring ade-
quate education to the young generation’ (John Paul 111996, 13). Thus, national
culture stands guard over ‘spiritual sovereignty’.
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As already noted, neither the family nor the tribe provides sufficient
resources for the human person to develop adequately in all domains of cul-
ture. It is the nation that supplies these resources in a harmonised manner:
high levels of knowledge, skills, and morality. Without them, there can be no
nation. Piotr Jaroszynski is therefore correct to point out: ‘This does not imply,
however, that national culture is in itself something absolute or the best, or
that there can ever be only one such nation. The point is, rather, that a harmo-
nised national culture is able to assimilate the achievements of other cultures
not by means of simple extension and accumulation, but through translation;
only then can we speak of genuine assimilation. National culture represents
an optimum correlation of scope and content; any further extension impover-
ishes the content, since what distinguishes must be rejected, while excessive
disambiguation restricts the reach of a culture too much. The phrase ‘national
culture’ is eminently analogical. If it is treated univocally, we are dealing with
a form of nationalism; if it is treated merely equivocally, it will no longer
be a national culture but an agglomeration of regional cultures’ (Jaroszynski
1996, 173).

Thus, national culture is a high culture, capable of integrating even peo-
ple of diverse ethnicities, customs, or political affiliations into a single nation.
They can become members of the same nation. This was already declared by
Isocrates (436-338 BCE), who identified Greeks through culture rather than
blood ties: ‘whoever participates in our paideia is a Hellene in a higher sense
than whoever only shares our blood'. In this context, the meaning of the love
of liberty, so characteristic of the Hellenes, becomes very clear. It involves the
right of an individual to take part in the socio-political life of their community
and to share responsibility for it. A citizen of a Greek polis identified with the
life of his community. This allowed for the integral development of a person
among other persons. Participation in public life was, for a Greek, not only a
responsible service for the good of others within a given community but, above
all, an honour.

A nation is dynamic. Its members jointly realise specific objectives for a
number of years. It is a time of work, struggle, glory, shame, joy, and sadness,
which increasingly shape the spirituality of a given group. Historic events, and
memory about them, are crucial to this process. This unique national com-
munity creates its own presence and builds its future while referring back to
certain elements of the past. Through constant reference to its history, a nation
can confront what happens to it and avoid errors known from the past. This
joint endeavour of multiple generations is capable of creating high culture.
Such culture arises from the intellectual and moral work of a nation’s mem-
bers, not merely from biological factors (a community of blood and kinship).
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Therefore, the nation is something other than an ethnic group. Shared expe-
riences and history are the primary causes of the nation’s emergence and
existence. It can thus be said that the longer its history, the more enduring a
nation. Belonging to a given nation is not inherited through a genetic code, but
acquired through education.

Each member of a nation is involved in the realisation of the common good
according to their abilities. Such a culture-forming collaboration among all
members of the nation integrates the national community. National culture
is also a factor that distinguishes a given nation from others; in this way, it
constitutes its identity. A nation’s sense of identity is based on tradition, trans-
mitted across generations, above all within the family. Tradition consists of
customs, views, beliefs, ways of thinking and behaving, and standards of con-
duct. Elements that both distinguish and integrate particular nations include
language, religion, the family model, history, tradition, folklore, literature, as
well as land, cooperation, and statehood.

This commitment to public life is manifested in the creation of culture.
This does not mean culture only in the sense of the arts, refined manners, or
so-called material culture, but also spiritual, high culture within the nation,
characterised by the primacy of spirit over matter. The development and trans-
mission of its achievements accompany the continuous succession of gener-
ations within the nation. What is at issue here, therefore, is culture in its pri-
mary sense, as it relates to personal life: culture as an essential dimension of
being human, expressed in cognition, love, and feelings, and determining the
manner of being human. This culture is not a matter of professing a ‘value
system, but of a genuine ‘cultivation’ of human potentialities, predispositions,
and abilities. As Cicero put it: Just as a field [...], though fertile, cannot be pro-
ductive without cultivation, so the mind without education. Each is helpless
without the other. The cultivation of a mind [cultura animi] is philosophy: it
roots out defects, prepares the mind for receiving seeds, and sows them so that,
once mature, they yield a plentiful harvest’ (Cicero 1961, II, 5, 3). The aim of
such cultivation is optimum potentiae, that is, the fullest and best activation of
human potentialities. This was expressed in the Greek ideal known as kalok-
agathia (beauty and goodness, nobility, perfection) (Jaeger 2001), understood
as a synthesis of physical and spiritual excellence, encapsulated in the phrase
kalos kagathos anér'. Such fullness can only be attained by a person completely
aware of their own value. The ideal both obliged and encouraged imitation.

1 The oldest extant text to include this phrase is a fragment by Solon. Cf. Solon, Elegie, frg.
39—40. Cf. also E. Diehl, Anthologia Lyrica Graeca, Leipzig 1925. A complete bibliography on
this subject is part of the doctoral dissertation of H. Wankel: Kalos kai agathos, Wiirzburg 1961.
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Although the term kalokagathia originated in the world of nobility, it gradually
acquired a broader meaning and eventually came to denote the ideal of any
citizen striving for higher culture, becoming a synonym of ‘civic virtue’2. It thus
held enormous significance for public life.

The level to which a given person develops has significance not only for the
individual but also for the wider community. The higher an individual’s stand-
ard, the more benefits accrue to the whole community in which they live. A
nation becomes richer inwardly when all its members attain a higher degree
of spiritual perfection. National identity is thereby strengthened as well. It is
therefore very important that every generation can learn about its great com-
patriots. This is a prerequisite for a high standard of national life, that is, for
high culture. Such outstanding individuals can be found in every sphere of life.

3 Great Poles and High Culture

A number of great Poles can be identified in the history of the Polish nation
who have made significant contributions to culture, both Polish and global.
They include Tadeusz Kosciuszko, Ignacy Jan Paderewski, and President
Edward Raczynski. Not only their outstanding talents, but also their attitudes
to life and steely characters — hardened in extremely difficult circumstances —
were exceptional.

They were all Poles not only by virtue of their origin or citizenship, but also
through the culture in which they were brought up, which shaped their ethos.
They were very well educated, first at home and later at successive stages of for-
mal education. The piano genius and Prime Minister of the Second Republic
of Poland, Ignacy Jan Paderewski, learned history, geography, the French lan-
guage, and Polish literature at home, and later studied at the Warsaw Musical
Institute (Zamoyski 2010, 22). President Edward Raczynski likewise began his
education at home. He read law in Leipzig and studied at the London School of
Political Sciences, gaining his doctoral degree at the Jagiellonian University3.

2 As Jaeger notes: ‘The original polis was to its citizens a warranty of all the highest values
in life. Politeusthai meant “take part in public life”, but also simply “live”, since both the
notions were virtually identical to the people of that age. Never after did the state express the
entire human dignity and value to such a high degree. [...] that equality between Aumanitas
(humanity) and the state can only be understood in the context of the culture of the old
Greek polis, for which community was the total of all higher values, even something divine’
(Jaeger 2001, 182-183).

3 Seemore in Dyplomaci I RP: Edward Raczyriski — a documentary about Count Edward Bernard
Raczynski — and Od Rogalina do Londynu: Ambasador Edward Raczyriski — a documentary
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A thorough education played a major role in their formation, developing
their gifts and often their genius. The education of character was another
important matter. Education is the foundation of culture, transmitted
through upbringing (Jaroszynski 2014, 119). Both elements — upbringing and
education — have substantial roles in shaping high culture, or national culture.
It is elite inasmuch as it requires an adequate standard of education across a
range of fields if one is to live by it. We acquire it through contact with appro-
priate literature and by growing up in an appropriate environment. National
culture is transmitted on the basis of tradition, first through the home, then
through school, the state, and the Church. It is owing to this particular cul-
ture that our spiritual development takes place — our sensitivity, mind, will,
and character — which helps to foster proper behaviour and attitudes, such
as patriotism. Patriotism (Gr. ojkofilia) is the virtue of a just love for what is
native, more narrowly referred to as father- or motherland: our place on earth,
family and community, nation, shared history and tradition, the depositary of
civilisation (the way of public life) and culture (Kiere$ 2007, 178). Those ideals
formed part of the tradition of Polish families, who attached special weight to
the upbringing and comprehensive education of their children. They recog-
nised the connection between private life and the fate of the nation as a whole
(Jaroszynski 2003, 8-14).

Let us return to the question of what the above-mentioned figures, all repre-
sentative of high culture, have in common. Aside from their genius, they pos-
sess properly formed characters. Once again, high culture is the condition for
attaining this goal, and it can only be generated and sustained within a nation.

Let us emphasise that one must be brought up in high culture in order to
choose and strive for higher goods. This requires persistent effort. As part of
such upbringing, one is taught from earliest years to distinguish good from
evil and greater from lesser goods. One such greater good is the welfare of the
fatherland, for which one may be capable of sacrificing much, including even
one’s own life. This process of upbringing is about equipping a person with a
set of stable capacities for doing good — virtues intended to help them recog-
nise (through reason) a real good and to strengthen their will sufficiently to
follow it.

The acquisition of appropriate virtues through their continued practice in
everyday life makes it easier and quicker to choose the right good, even though
it is hard and painful at first. This is how upbringing into high culture and the
choice of higher goods work.

about Edward Raczynski’s life in London, the establishment of the Raczynskis Foundation,
and the awarding of the diploma of Honorary Citizen of the City of Poznan (in 1990).
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Aristotle helps us to understand the essence of high culture and of being
brought up into it. He noted that generosity is the value that characterises a rep-
resentative of high culture to the highest degree* (Aristotle 1996, 1123a-1125a).
Today, generosity is understood somewhat differently. We tend to associate it
with kind-heartedness, charity, helpfulness, understanding, and the like. This
narrow notion fails to do justice to its essence.

It turns out it originally meant the greatness and strength of soul. It was
regarded as a prerequisite for self-confidence and reasonable pride. Someone
who is generous is rightly proud. This was first noted by Homer, who wrote
in his epic poems (liad and Odyssey) about aristocratic pride® (Jaeger 2001,
91-113). It was a feature of his great heroes — Achilles and Odysseus. This sense
of reasonable pride kept driving them towards the utmost bravery. Thus, gener-
osity was a guarantee of the impeccable moral perfection of a well-born man,
who could not deserve the highest esteem if had he behaved basely in any
sphere of his life.

Generosity is therefore a necessary condition for ethical valour and for the
correct assessment of great and lesser goods. Since striving for great goods is
difficult, the virtue of generosity helps to overcome these difficulties, as it is a
characteristic virtue within the group of valour (Chtodna-Btach 2016, 63).

The objective of generosity is one’s spiritual greatness and thus one’s high
culture. A person considers himself worthy of great things and indeed deserves
them. Generosity therefore has nothing in common with arrogance or put-
ting on fancy airs. It is a characteristic of someone confident in their powers
(Arystoteles 1988, 1389a). It binds all virtues into a single harmonious whole,
forming a strong yet living character capable of adapting to fluctuating circum-
stances. Hence, generosity is a cornerstone of moral life.

A generous person tends towards what is greatest, in accordance with rea-
son. They consider themselves worthy of what is proportionate to their dig-
nity. They strive for what is great and deserving of great respect — that is, what
rises above the average — while avoiding what is mean. This is an expression
of their high culture. A generous person can be recognised by their external
behaviour, which reflects their inner attitude. Through appropriate behaviour,

4 Cf. also A. Krokiewicz, “O wielkodusznym czlowieku Arystotelesa” in: Meander 5 (1950) no. 1,
39—48.

5 Cf. also P. Jaroszynski, “Rola Homera w kulturze $rédziemnomorskiej”, in Powszechna encyk-
lopedia filozofii, ed. by A. Maryniarczyk et al., vol. 4, Lublin 2003, 562.
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and through a conscious and thoughtful choice of environment, activities, and
reading, one can enrich and order the world of one’s thoughts and ambitions.
Whatever stands in the way of this impairs and weakens the spirit.

The difference between high and low cultures can clearly be seen here.
The former is intended to satisfy higher, spiritual human needs, whereas the
latter appeals only to human desires and base feelings (Chtodna-Blach 2016,
149-187). Let us say it again: to recognise the difference between high and
low cultures, one must be brought up in a particular way. One’s environment
and surroundings, and the people with whom one associates, are not without
importance, since all of this shapes one’s character.

To make proper choices, people must know themselves — the possibilities
inherent in human nature, as well as their individual capacities and abilities.
Self-knowledge and humility are prerequisite for the virtue of generosity. In
order to develop, we need to face the truth about ourselves (Chtodna-Btach
2016, 58).

Let us summarise by listing several crucial features of generosity, an impor-
tant component of high culture. A generous person, rightly proud, faces dan-
gers in important matters. They tend to make sacrifices, do good, are willing to
help, act openly, tell the truth, are not vengeful, and do not complain or ask for
petty things, or for things that cannot be changed. They tend to possess things
that are beautiful rather than useful or profitable (Arystoteles 1996, 125a).
Thus, a generous person is noble as well.

All of these are characteristics of great Poles, including those mentioned
above. It should be emphasised once again they all had a strong sense of
responsibility not only for their own life but also for public life, as they worked
on their characters by cultivating virtues, in particular generosity. Their out-
look was therefore broader: they did not focus on themselves or on their par-
ticular interests. They were proud, knew their worth, and defended the dignity
of the Polish nation. They represented Polish elites, who understood what it
meant to devote their talents ‘to the service” of the common good.

Surrounded by Polish national culture, they fostered a patriotism based not
on fleeting emotions, but on a constant readiness for action and great sacri-
fices. This is only possible where there is a high sense of morality, honesty, hon-
our, and nobility (generosity), that is, within a properly formed culture — high
culture. Therefore, we should follow their example and remember what their
greatness consisted in, because to develop properly and to be capable of great
deeds one must keep the best models in sight. And Polish culture is not short
of them.
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Espace Muséal Gombrowicz in Vence as an
Example of a Contemporary Formula for the
Preservation and Development of the Emigrant
Polish National Heritage

Anna Spélna

Abstract This paper describes the circumstances surrounding the establishment
of the Espace Muséal Gombrowicz in Vence (France) and the functioning of this
museum space as an instance of preserving emigrant Polish national heritage. It
discusses both the process of adapting Villa Alexandrine for use as a museum and
the Franco-Polish model of co-administration, as well as the institution’s operation
under the content-related supervision of the Witold Gombrowicz Museum in Wsola.
The paper characterises the model through which the identity of the place is con-
structed and examines the effectiveness of combining Polish and French receptions
of Gombrowicz’s memory. The museum’s success is evidenced by the international
literary, artistic, and scientific events it hosts, and by the several thousand guests it
welcomes annually, although the institution faces considerable challenges. The text
concludes by outlining prospects for the future development of the Espace Muséal
Gombrowicz in Vence.

Keywords Witold Gombrowicz — Espace Muséal Gombrowicz — Witold Gombrowicz

Museum - Vence — museology — cultural heritage — cultural tourism

1 Introduction

Witold Gombrowicz and his wife-to-be, Rita Labrosse, came to settle in Vence,
a town of around twelve thousand inhabitants near Nice in southern France,
in the autumn of 1964. The writer spent the final — perhaps the happiest —
years of his life there, universally acclaimed and in relative wealth. It was here
that he worked on Cosmos, Operetta, the last volume of Diaries, and A Kind of
Testament. Following his death on 24 July 1969, he was buried at the municipal
cemetery on Avenue Colonel Meyére (Gombrowicz 2008, 331-356; Sp6lna 2022,
170-175; Suchanow 2017, 359—382). Villa Alexandrine, where the Gombrowicz
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couple rented extensive lodgings!, is a shared Franco-Polish cultural asset and
is now a museum space devoted to the work and life of this eminent European
writer, whose works have been translated into forty languages and who enjoys
unflagging international fame.

The Gombrowicz Museum on the Cote d’Azur is an instance of contempo-
rary preservation of valuable cultural heritage abroad. It combines the func-
tions of a biographical and literary exhibition, a seedbed for artistic activity,
and an intermediary between the cultures of Poland and France. The institu-
tion is jointly administered by entities from two European Union states and is
expanding not only beyond the Cote d’Azur but also beyond the continent. This
development relies on cooperation between the two countries at both central
and local levels, on recognising mutual needs, on respect for differences, and
on building a transnational community of lovers of art and literature. Espace
Gombrowicz has become an ambassador of Polish culture in France and on
the international stage.

2 The Circumstances of the Establishment of the Espace
Muséal Gombrowicz in Vence

The Espace Muséal Witold Gombrowicz/ Witold Gombrowicz Museum in
Vence was officially opened on 23 September 2017 in the presence of Jarostaw
Sellin, State Secretary at the Polish Ministry of Culture and National Heritage, a
delegation of the Polish Senate and Parliament headed by Senate Vice-Speaker
Michat Sewerynski, and the authorities of Vence. Attempts to establish
the museum had taken years, however, initiated by the writer’s widow, Rita
Gombrowicz, and Evelyne Temmam, deputy mayor of the town. Following an
agreement between the local authorities of Vence and the Polish Ministry of
Culture and National Heritage (6 February 2017), repair work and adaptations
began in the historic Villa Alexandrine at 36 Place du Grand Jardin. This archi-
tecturally precious 1911 structure, designed in the Belle Epoque style, had been
acquired by the town as early as 1988. In a state of great disrepair, it was refur-
bished only in 2017, when the wall murals were also reconstructed. The costs
were borne by the local authorities of Vence, who were awarded ‘Les Rubans

1 The villa interiors and the town of Vence were the setting for the film Powrdt (Return)
(2023), directed by Andrzej Wolski and based on Andrzej Seweryn’s monodrama about
Gombrowicz’s Diaries. The film was screened at the Two Banks Festival in 2024, followed
by the discussion ‘Gombrowicz’s Emigrations’ See https://dwabrzegi.pl/program-filmowy/
powrot-emigracje-gombrowicza/ [accessed 15 Sept. 2024].
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du Patrimoine’ for the renovation2. The costs of conservation and repairs inside
the building and of the exhibition (about €1 million) were covered by the Polish
Ministry of Culture and National Heritage and its cooperating entities. The
municipality granted the Polish side use of the third-floor space — the former
flat of the Gombrowicz couple — as well as the staircase serving as the entrance
to the exhibition. Conservation work was carried out by the Society of Friends
of the Fine Arts Academy in Warsaw, funded by the Minister’s Programme ‘The
Protection of National Heritage Abroad’ More than thirty Polish artists worked
for several months to conserve the painted elements3.

The process of adapting the interior for exhibition purposes consisted of two
stages: on the fifth anniversary of the institution, in the autumn of 2022, the
permanent exhibition was expanded with three additional themed rooms. The
museum space thus came to occupy the writer’s entire former flat. The work
cost nearly PLN 720,000. The opening ceremony for the new section of Espace
Muséal Gombrowicz highlighted the institution’s international status; repre-
sentatives of the Polish government, including the Ministry of Culture and
National Heritage, as well as representatives of Vence and of regional author-
ities from Nice and Mazovia, were present. Rita Gombrowicz also attended.

The agreement on the co-administration of the Espace Muséal Gombrowicz
was signed on 15 May 2019 by Deputy Mayor Temmam and Tomasz Tyczynski,
curator of the Gombrowicz Museum at Wsola (a branch of Adam Mickiewicz
Literature Museum in Warsaw), in the presence of Deputy Prime Minister
and Culture Minister Professor Piotr Glinski and Deputy Minister Sellin. The
agreement sets out the principles of collaboration and the division of respon-
sibilities relating to the care and administration of the Gombrowicz Museum.
Content-related supervision is entrusted to the Witold Gombrowicz Museum
in Wsola. One person is employed in Vence under a contract of employment
governed by French law. Utilities and the maintenance of the exhibition rooms
are paid for by the French side. The literary and artistic actions coordinated
by the institution in France are funded through a designated subsidy from the
Polish Ministry (PLN 300,000 a year) and grants from the Mazovian Marshal’s
Office. They are supported by the General Consulate of Poland in Lyons, the
Adam Mickiewicz Institute, the regional authorities of Provence-Alps-Cote
d’Azur, the association Institut Espace Muséal Villa Alexandrine, and the Polish
Gombrowicz Institute Foundation.

2 Available at: https://www.nicepremium.fr/actualite/prix-regional-des-rubans-du-patrimoine
-2018-la-villa-alexandrine-et-l-espace-museal-witold24382/ [accessed 15 Sept. 2024].

3 Available at: https://www.pap.pl/aktualnosci/news%2C1094002%z2Cotwarcie-przestrzeni
-muzealnej-witolda-gombrowicza-w-vence-we-francji.html [accessed 15 Sept. 2024].
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The existence of the Espace Muséal Gombrowicz forms part of a strategy of
preserving and making accessible cultural heritage of objective historic and
artistic value, with an awareness that it is not merely a tangible, static resource
(monument), but also a discursively formed process (Golinowska 2012, 23—25;
Kowalski 2013, 19—36). The intellectual nature of Gombrowicz’s legacy extends
far beyond the museum site, although Villa Alexandrine draws visitors into the
world of the writer’s values.

3 The Exhibition and the Functioning of the Gombrowicz
Museum in Vence

Research into cultural tourism shows that the setting of a biographical museum
is crucial to visitor numbers. ‘The status of a patron and attractive location
have proven the most important factors affecting the volume of tourist traffic
in museums and knowledge about them’ (Rodacka 2002, 46).

Both categories work in favour of the Espace Muséal Gombrowicz. Volumes
have been written about the significance of Gombrowicz’s oeuvre. In the case
of a museum outside his native country, it is his international fame — as the
winner of the prestigious Prix Formentor and a multiple-time Nobel Prize
runner-up, translated into more than forty languages, with his plays staged in
theatres around the world and his works adapted for film on three occasions —
that plays the key role. From the 1950s, Gombrowicz was associated with the
Kultura Literary Institute and thus exerted considerable influence on Polish
émigrés in Western Europe and on the democratic opposition in Poland. All his
books have been translated into French and are regularly republished by one
of France’s largest independent publishers, Editions Gallimard. Admirers of
the writer therefore engage in cultural tourism, undertaking ‘travel [...] guided
by the artist’s person and work’, while the places they visit provide food for
thought about his achievements (Mikos v. Rohrscheidt 2016, 94). Some visitors,
however, are tourists who encounter Gombrowicz for the first time only when
visiting Vence — visitors whose attention must therefore be won with redou-
bled intensity.

The museum’s location in France is advantageous as well. Vence is a tourist
destination between the Mediterranean and the Maritime Alps, close to Nice,
Antibes, and Cannes, and conveniently connected to the airport. The town
boasts a Carolingian cathedral featuring mosaics by Marc Chagall, the Matisse
Museum, and the Chapel of the Rosary, designed by Matisse. Villa Alexandrine
itself, situated in the historic part of the town, combines tangible and intan-
gible heritage (Folga-Januszewska 2008, 200—201). It has been adapted for
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promotional, cultural, and museum purposes. A tourist information office
for Vence and the surrounding area operates on the ground floor and natu-
rally encourages visits to the Gombrowicz exhibition as well. An expansive
‘European Room’ on the first floor hosts arts workshops, musical and literary
meetings, discussion panels, and temporary exhibitions — initiated both locally
and by the Polish side. The writer’s admirers visiting Vence can thus become
not only museum visitors but also cultural tourists, combining ‘high art, edu-
cation, experience, and entertainment without constructing hierarchies or
contrasts (Mikos v. Rohrscheidt 2016, 46—52).

The exhibition itself is intended to draw on the aura of a place closely
associated with the writer, yet it goes beyond a simple retelling of his life and
the contents of his works. Curated by Jolanta Pol, it opens with ‘Biography’: a
timetable of his life and oeuvre, appended by reproductions of archival photo-
graphs. The room ‘Interaction, Self-creation’ places the writer’s photographic
portraits within a specially designed system of mirrors, which also reflect
visitors. The next room, ‘A Well of Books’, presents editions of Gombrowicz'’s
works in multiple languages. Subsequent rooms — ‘Genealogies’, ‘Bestiary’, and
‘Theatre’ — present the family history, the sources of the author’s worldview,
his relationship with nature, and his presence on theatre stages around the
world. Important objects are arranged throughout the space: a tapestry by
Maria Sperling and Jézef Jarema, Polish artist friends of Gombrowicz; a paint-
ing by Kazimierz Glaz, A Tribute to Gombrowicz, made during his stay in Vence;
an early twentieth-century clock purchased by the writer; and his binoculars.
Visitors are surrounded by quotations, photos of the Gombrowicz couple, and
images of the many intellectual friends who visited them there. A video record
of a conversation with Rita Gombrowicz about their life in Vence offers insight
into the private lives of the former inhabitants of these rooms. Everything is
further enriched with multimedia materials, documentary fragments, and
interviews.

Such a script enables visitors to enter the world of Gombrowicz’s life and
work in an interactive manner (Stasiak 2007, 125), by engaging in dialogue with
his ideas, confronting his existential challenges, and discovering his stylistic
nuances through playful interaction with his quotations?, fragments of theatre
productions, and television interviews.

Adam Orlewicz and Nowy Motyw company are responsible for exhibition’s
visual concept. Their website explains the initial graphic idea as follows:

4 Some are mobile, uncovered in the process of visiting and multiplied with the system of
mirror reflections.
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The design is based on spatial elements — mainly glass, mirrors, and backlit
features — that weave images of Gombrowicz into the space of the historic stair-
case and three rooms of the writer’s former flat. Parts of the exhibition display
photographic reproductions and frame multimedia projections, complemented
by a multilingual audio guide®.

It should be added the Espace Muséal is accessible to the speakers of languages
from around the world. Visitors can book tours in Polish (for the writer’s com-
patriots), French (through which Gombrowicz became known to Europeans
chiefly via translation), and English (accessible to most other tourists). All
descriptions, quotations, and materials are trilingual. Visitors to the exhibition
can experience a kind of immersion in Gombrowicz’s world on terms of their
own choosing: by arranging a guided visit or exploring independently, read-
ing, listening, and watching the elements of the exhibition they select. It is
especially in the latter case that they assume the role of discoverers and begin
a dialogue with Gombrowicz’s word, becoming part of the space through the
system of projections and mirror reflections.

The fact that this exhibition concept is intellectually stimulating and emo-
tionally engaging, and that visits to the museum leave indelible marks on
guests’ memories, is evidenced by the following reviews on the Espace Muséal
Gombrowicz Facebook page:

A must for the travelling lovers of Witold Gombrowicz’s work. The lady working
at the museum is great and full of passion. Recommended and encouraged —
come in droves!

We knew it would a highpoint of our visiting route, but we'd never expected
such an extraordinary mood. Coming into the flat, one has the impression
Gombrowicz and Rita are there all the time [...]S.

Souvenirs and books are not sold at the museum, but visitors are directed to
places where Gombrowicz’s works in French and Polish can be purchased.
They can also be consulted on site by those interested. Research shows that,
for two decades, the internet has been the key source of information for trav-
ellers and tourists (Richards 2011, 18). Like any state-of-the-art institution, the
Espace Muséal has maintained an online and social-media presence from the

5 Available at: https://nowymotyw.com/projects/exhibitions/vence/ [accessed 15 Sept. 2024].
6 Available at: https://www.facebook.com/EspaceGombrowicz [accessed 15 Sept. 2024].


https://nowymotyw.com/projects/exhibitions/vence/
https://www.facebook.com/EspaceGombrowicz

ESPACE MUSEAL GOMBROWICZ IN VENCE 39

beginning. Information about its activities can be found on its official website
and fan page’, as well as on television and selected YouTube channels8.

The Espace Muséal Gombrowicz has several thousand international visi-
tors each year. In its first year of operation, it received more than 4,000 guests.
Depending on the season, monthly figures range from 200 to almost 500 (with
a record of 478 in September 2023).

4 Circles of Presence — The Town of Vence and the French
Riviera

The modern approach to preserving and safeguarding Polish emigrant national
heritage requires going beyond the museum walls, both by creating events and
by joining shared, local and supra-local initiatives that promote Polish art and
culture in an international context. The Gombrowicz Museum in Vence has
consistently adhered to the principle of bilingualism in the cultural projects in
which it takes part. It promotes these projects both within the émigré commu-
nity and among the French population of the Cote d’Azur, and even in Paris (as
well be mentioned below).

In line with the principle of globality, events are intended to contribute to
building a local cultural agora (Piotrowski 2011, 46—48). They become part of,
or are aligned with, the existing municipal events calendar, combining com-
petitiveness in the museum tourism market with the complementarity of
offerings (Stasiak 2007, 121-122). Invitations to Gombrowicz-related events
are posted on the town’s website®. They often conclude with ‘Apéro Gombro’
meetings on the Villa Alexandrine terrace — informal discussions on literature
and the writer in a relaxed ambience. Municipal celebrations, such as La féte
des fontaines (Fountain Festival) in May, are enriched with walks in the writer’s
footsteps. The Polish institution also joins the celebrations of the European
Heritage Days and International Museum Day — both of great importance in
France (Barbier 2005, 100). The museum maintains friendly relations with
the Association Bibliothéeque pour Tous de Vence (Library for everyone from
Vence association) and the Association amicale franco-polonaise du Var (The
Polish—French friendship society of Var province).

7 Cf. e.g. https://www.facebook.com/MuzeumWitoldaGombrowicza/videos/1091364828180298
[accessed 15 Sept. 2024].

8 Cf. e.g. https://www.youtube.com/watch?v=9RV92NbSAik&t=63s; https://www.youtube.com/
watch?v=ciAyycPSjEA [accessed 15 Sept. 2024].

9 Available at: https://vence.fr [accessed 15 Sept. 2024].
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Attracting broader audiences to events organised by the institution is a
challenge. Attendance has varied from several hundred to a thousand people.
It should be borne in mind that Gombrowicz is a niche and demanding author,
less immediately attractive than native artists to the average French person
living away from major cultural and academic centres. The museum seeks
to attract visitors of different ages, including young people, who constitute
a steadily growing group of cultural tourists (Richards 2011, 15). Nonetheless,
an aversion to museum populism (Nadolska-Styczynska, 217—218), care for the
standard of content, and the effort to link events to the intellectually demand-
ing world of Gombrowicz’s thought prevent most events from gaining a mass
following.

The seven years of the Espace Muséal Gombrowicz presence in the Maritime
Alps region have involved several dozen events. The examples described below,
organised into categories, are only a small yet representative sample’©.

Multidisciplinary festivals:

a) ‘I, Gombrowicz, part of the opening of the museum space, including
exhibitions, readings, film screenings, and sessions (2017).

b)  ‘The First Birthday of the Gombrowicz Museum in Vence'- a reading by
actors, a literary walk, a conversation with Rita Gombrowicz, a lecture,
and film screening (2018).

c) ‘Gombrowicz’s Cosmos’ on the fiftieth anniversary of his death — two
concerts, a monodrama performance, and an exhibition (2019).

d) ‘Gombrowicz — presences in Vence’ — the official opening of new museum
rooms in the Villa Alexandrine, a literary walk, a reading of the writer’s
letters, and concerts (2022).

e) ‘Voix d’Europe centrale: pourquoi lire la littérature polonaise, tcheque,
roumaine ou hongroise? (Voices of Central Europe: Why read Polish,
Czech, Romanian, or Hungarian literature?) — part of the literary festival
‘Lire a Vence’ (2024).

Translation congresses:

a) Second part of the International Gombrowicz Translation Congress, in
continuation of events held in Poland, including a scholarly round-table,
awalk in Gombrowicz’s footsteps, and a literary picnic arranged by Vence

10 More details can be found on the websites of the Gombrowicz museums in Wsola
and Vence, as well as on information portals on Polish culture in France, e.g.: https://
polskifr.fr/polska-we-francji/5o-rocznica-smierci-witolda-gombrowicza-swietowana
-w-polsce-i-we-francji/ [accessed 15 Sept. 2024 ],and on tourism, e.g.: http:/ /vence-tourisme
.com/wp-content/uploads/2022/10/2022-PROGRAM-AFFICHE-NEW-Gombro-Vence
.2022.pdf [accessed 15 Sept. 2024].
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authorities on the Col de Vence, the writer’s favourite mountain pass
(2019).

A meeting between Rita Gombrowicz and Gombrowicz’s translators into
German (Rolf Fieguth, Olaf Kiihl) and Dutch (Paul Beers) (2021).

A seminar of Gombrowicz’s translators ‘Who shall Gombrowicz Be
Explained (Translated) To?, including the panel ‘Présents parce que tra-
duits’ (Present, because translated); ‘Gombrowicz, Argentine, Jeunesse’
(Gombrowicz, Argentina, youth), and a multilingual reading of the writ-
er’s texts in front of the mayor’s office in Vence (2023)™.

Discussion panels and lectures

a)

b)

‘Gombrowicz, cinquante ans apres’ (Gombrowicz, Fifty Years On) — a dis-
cussion involving Mariola Odzimkowska, Maltgorzata Smorag-Goldberg,
Piotr Bilos, and Piotr Seweryn Rosot (2019).

Lecture by Maciej Forycki, ‘Casanova vs. Gombrowicz ou le duel a la pol-
onaise’ (Casanova vs. Gombrowicz, or a Polish-style duel), part of the
European Heritage Days in Vence (2021).

‘Gombrowicz et le reste du monde’ (Gombrowicz and the rest of the
world) — a panel involving Mateusz Chmurski, Piotr Seweryn Rosol,
Malgorzata Smorag-Goldberg, and Piotr Sobolczyk, in collaboration with
the Sorbonne Université, the Polish Academy of Sciences, and Université
Clermont-Auvergne (2022).

Meetings with Polish and French writers and poets:

a) ‘Printemps des Poetes’ (The spring of poets) — a reading of Wistawa
Szymborska's prose and poetry fragments by the actress Juliette
Piedevache, accompanied by cello, in cooperation with the Vence
Conservatory (2020).

b) A meeting with Tomasz Rézycki, poet and Romanist (2022).

c) A meeting between Polish secondary school students from an interna-
tional school in Lyons and Wiktoria Biezuniska and Maciej Bobula, liter-
ary residents in Vence as recipients of Gombrowicz Prizes (2024).

Graphic exhibitions

a) In the urban space: ‘Moi, Gombrowicz’ (I, Gombrowicz) — an exhibition

11

of photos by Bohdan Paczowski (2017); ‘Gombrowicz par Gombrowicz’
(Gombrowicz after Gombrowicz) (2019); ‘Gombrowicz semi- éternel’ (A
semi-centennial Gombrowicz) (2022).

The participants were Antonia Loyd-Jones, Pau Freixa Terradas, Milica Markic, Larysa
Andriievska, and Mikaél Guthart Gomez; the seminar was chaired by the present author
(Anna Spoélna) and Ewa Kobylecka-Piwoniska.
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b) The European Room: ‘Bestiary’. An exhibition of collages by Grzegorz
Kozera inspired by animals in Gombrowicz'’s writings (2024).

Concerts

a) An open air concert of Tegie Chlopy and the Janusz Prusinowski
Kompania (2019)

b) A concert of the Kapela ze Wsi Warszawa, including musical improv-
isation with Lo Brissaudo, a band that plays traditional Occitan music
(2022).

Theatre performances

a) Readings: from Ivonne, Princess of Burgundia, directed by Marie-Agnés
Courouble, by the members of the theatre club in Vence (2018); and
of correspondence between Gombrowicz and Jean Dubuffet by Jerzy
Radziwitowicz and Andrzej Seweryn (2022)

b)  Seweryn’s monodrama based on Gombrowicz’s Diaries, performed at the
Villa Alexandrine on the fiftieth anniversary of the writer’s death (2019).

Film screenings

a)  Cosmos, directed by Andrzej Zutawski, and The Last Family, directed by
Piotr Matuszynski (2017).

b)  Witold Gombrowicz, Andrzej Wolski’s documentary shown on the occa-
sion of the fiftieth anniversary of the writer’s death, and a meeting with
the director (2019).

c) Leave No Traces (Varsovie 83), directed by Jan P. Matuszynski, a coopera-
tion between the Polish Institute in Paris and Cinema Casino (2022).

d)  Reksio, Bolek and Lolek — Polish children’s cartoons shown in the cycle
Cine pitchouns gratuit plein air (Free open air cinema), in collaboration
with the Art Sept movie theatre (2022).

Themed walks

a) Vence and Women - an educational walk arranged by the town of Vence
and the Des Livres et du Réve association on International Women’s Day,
with a focus on Rita Gombrowicz’s role in her husband’s life and literary
career (2020).

b)  Vence oule Cosmos d’'un individu (Vence, or the cosmos of a certain indi-
vidual) — a walk around town in the footsteps of Gombrowicz, part of
Journées européennes du patrimoine (European heritage days) (2020).

The Espace Muséal is a co-organiser of the town’s annual chess tournaments

in the European Room, not least because Gombrowicz loved the game. The

museum also regularly organises walks around Gombrowicz-related sites in

Vence for Polish and French groups.
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5 The Circles of Presence — Paris, Poland, and the World

The activities of the Espace Muséal Gombrowicz extend far beyond Vence and

the Cote d’Azur. The museum engages in close cooperation with institutions

promoting Polish heritage abroad, as well as with prestigious research and cul-
tural institutions in Poland and France, including the Polish Institute in Paris,
the Polish Academy of Sciences Centre in Paris, the Polish Library and the

Historical-Literary Society in Paris, the Kultura Literary Institute Association,

Sorbonne Université, Université Clermont-Auvergne, the Ecole Normale

Supérieure, and Radio France Culture. Importantly, Rita Gombrowicz lives in

Paris; her participation in events organised there enhances both their status

and their content-related value.

The following is a list of some of the major scholarly and cultural events that
have been held in Paris, organised by the Gombrowicz museums in Vence and
Wsolal2:

a) ‘Witold Gombrowicz — Between Poland and France’: the presentation
‘Gombrowicz: Wsola and Vence, and the discussion ‘Gombrowicz: a
tongue worth the Nobel?’ (2019).

b) A cycle of scholarly panels on Gombrowicz’s publishers ‘(M)éditer
Gombrowicz’: ‘Lécrivain face a ses éditeurs’ (The writer and his publish-
ers) (2021) and ‘Le sain esprit de contradiction’ (A healthy spirit of con-
tradiction) (2022)

c) ‘Gombrowicz et I'Allemagne’ (Gombrowicz and Germany) (2023).

d) ‘Débuts, hiérarchies, prix’ (Debuts, hierarchies, prizes): a panel and
the announcement of nominations for the Gombrowicz Literary Prize
(2024)3

The events in the French capital are often accompanied with walks in the writ-

er’s footsteps guided by the university lecturer Mariola Odzimkowska, Rita

Gombrowicz’s assistant. This wide range of initiatives helps to build bridges

between the Polish and French reception of the memory of the author of

Ferdydurke.

12 More information about these events is available at: https://www.bibliotheque-polonaise
-paris-shlp.fr; https://paris.pan.pl/; and https://e-teatr.pl/francja-gombro-i-wydawcy-w
-paryzu-1784s5; https://instytutpolski.pl/paris/?s=Gombrowicz [accessed 15 Sept. 2024].

13 Participants included distinguished publishers and translators of Gombrowicz: Anna
Bernhardt, Francesco Cataluccio, Jerzy Jarzebski, Piotr Kloczowski, Ulysse Manbhes,
Mariola Odzimkowska, Jozef Olejniczak, Magdalena Renouf, Pawet Rodak, Jean-Pierre
Salgas, Smorag-Goldberg, Spélna, Kazimierz Piotr Zaleski.


https://www.bibliotheque-polonaise-paris-shlp.fr
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https://paris.pan.pl/
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https://instytutpolski.pl/paris/?s=Gombrowicz
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The Witold Gombrowicz Museum in Wsola coordinates and supervises all
these activities, and its staff takes part. Visitors and participants are given fold-
ers and detailed information about the museum’s activities. The exhibition
of Cedric Fioretti-Clet entitled ‘Vence. To See the Silence’ (2019) was hosted
at Wsola. Since 2022, the Witold Gombrowicz Literary Prize!# has included a
monthly residence in Vence; recipients have been Maciej Bobula and Wiktoria
Biezuniska, mentioned above, as well as Mateusz Pakuta and Katarzyna
Groniec. A ‘French Evening’ is held in Wsola after their return, at which the
recipients describe not only their literary work, but also their stay in Provence.

The pandemic accelerated the process of making culture available online.
International online events organised by the museum in Wsola brought the
Espace Muséal Gombrowicz into the wider circuit of Gombrowicz scholarship.
These included the sessions ‘L'Internationale Gombrowicz’ (The Gombrowicz
Internationale) to mark the publication of Kronos in Argentina (2020)5, and
‘Gombrowicz — Domesticating the Place / Undomesticated Places) organised
together with the Pilecki Institute in Berlin (2021)'6.

Both institutions report on their joint activities on social media. Regular
posts about the museum in Wsola and the Gombrowicz Prize appear on the
website of the Espace Muséal'”. The site announces temporary exhibitions
devoted to the writer and congresses on Gombrowicz in Europe and Argentina.
Moreover, it publishes recorded interviews with the writer’s wife,!8 as well as
papers on Gombrowicz by French scholars'®. This outreach is aimed at the
international community of his admirers.

14  Available at: https://nagrodagombrowicza.pl/ [accessed 15 Sept. 2024].

15  Available at: https://www.facebook.com/cuencodeplata/videos/2759885880922082
[accessed 15 Sept. 2024].

16 Places important to the writer from the Polish perspective were discussed by the pres-
ent author (Witold Gombrowicz Museum in Wsola); from the Argentinian perspective
by Alicia Borinsky (Boston University) and Kobylecka-Piwonska (£6dz University); from
the German perspective by Olaf Kiihl; and from the French perspective by Matgorzata
Smorag-Goldberg (Sorbonne Université). Vence was presented by Katarzyna Kula
(Espace Muséal Witold Gombrowicz) and Evelyne Temmam (Institut Européen Espace
Muséal Villa Alexandrine). See: http://www.muzeumgombrowicza.pl/pl/aktualnosci/
czytaj/378/gombrowicz-w-berlinie/ [accessed 15 Sept. 2024].

17 See: https://www.espacegombrowicz.fr/pl and https://www.facebook.com/EspaceGom
browicz_[accessed 15 Sept. 2024].

18  E.g, https://www.youtube.com/watch?v=-QHfr-xLgRo_[accessed 15 Sept. 2024].

19 See: https://www.en-attendant-nadeau.fr/2020/08/15/ferdydurke-lecon-choses/_[accessed
15 Sept. 2024].
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6 Conclusion

Seven years after the Espace Muséal Gombrowicz was opened, some conclu-
sions may already be drawn regarding the museum’s model of Polish-French
shared administration, its profile, and ways in which Gombrowicz’s work is
best promoted on the international stage.

The museum exists thanks to decisions and resources provided by central
and local authorities of both countries, as well as to the close cooperation of
multiple cultural, scholarly, and civic institutions that have built a network
of mutual support for their initiatives. Alongside drawing on important anni-
versaries (such as 2024, proclaimed the Year of Gombrowicz by the Senate
of Poland), the Espace is involved in organising cultural events in Vence and
participating in festivals celebrated in the region as well as across France,
while working closely with major Polish cultural institutions in Paris. Rita
Gombrowicz’s patronage, goodwill, and readiness to participate in projects
serving the writer’s heritage are extraordinarily important to the Gombrowicz
museum in Vence.

Gombrowicz is well known in France and his works continue to be translated
into new languages. Maintaining contact with his translators and publishers —
through congresses, meetings, and discussions — is therefore a priority for the
institution. Equally important is the dissemination of the achievements of
Gombrowicz scholars, and the integration of the international community
of researchers who analyse the oeuvre of the author of Ferdydurke in new
contexts.

The Espace Muséal Gombrowicz fulfils the functions set out in Poland’s
Museum Act, namely:

a non-profit organisation established to collect and safeguard the assets of
humanity’s tangible and intangible heritage; to provide information about the
values and content of its collections; promote the fundamental values of Polish
and global history, science and culture; to cultivate cognitive and aesthetic sen-
sibility; and to provide access to its collections?0.

Anna Nadolska-Styczynska is right to stress that ‘collecting, scholarly efforts,
and the popularisation of knowledge connected with collections’ cannot
exclude or replace the formation of attitudes and the transmission of values
(2018, 212—213). The museum in Vence is an intellectually engaging exhibi-
tion, presented in a modern manner, with a reliable biographical and literary

20  The Museum Act of 21 November 1996, O] 1997, No. 5, item 24 as amended.
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narrative that highlights the writer’s Polish heritage on the one hand, while
posing universal questions about identity, freedom, and belonging on the
other. Although this intellectual elitism uplifts Gombrowicz in the eyes of
some visitors, the institution seeks to combine the self-reflexive gesture with
an invitation to participate both in the contemporary literary circuit (publish-
ing, translation, reading) and in local cultural life.

The museum, perfectly situated in the centre of Vence, is located in an
exceptionally attractive tourist region: the Cote d’Azur is the second most vis-
ited area of France after Paris. This constitutes an enormous opportunity — one
that is being utilised well, as evidenced by strong attendance figures — while at
the same time posing the challenge of showing content that stands out amid
highly competitive attractions. Hence the emphasis on the multilingual guid-
ing, the preparation of events available in both Polish and French, and the pro-
motion and diversification of the institution’s programme.
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The Protection of Cultural Property in the Face of
the Military Conflict in Ukraine — Selected Aspects

Anna Dgbrowska and Tomasz Dgbrowski

Abstract This paper analyses the challenges connected with the protection of cul-
tural property in Ukraine in the context of the ongoing Russo—Ukrainian conflict.
Cultural property, both tangible and intangible, plays a key role in shaping national
identity and preserving cultural heritage, yet it is particularly exposed to destruction,
looting, and devastation. The paper outlines the threats to Ukrainian cultural herit-
age, analyses international and domestic protection mechanisms, and assesses prac-
tical measures aimed at its preservation. It highlights the importance of international
cooperation, legal regulation, and the use of state-of-the-art technologies in protecting
cultural property, and points to the need for intensified protection, digitalisation, and
funding to support the reconstruction of the Ukrainian heritage.

Keywords cultural property — protection of cultural property — cultural heritage —
Russo—Ukrainian conflict

1 Introduction

Cultural property comprises both tangible and intangible products of human
activity that possess historic, artistic, scientific, or spiritual value. It includes
architectural monuments, works of art, archaeological artefacts, manuscripts,
books, films, and photographs, as well as language, music, dance, customs, and
traditions of a society. These are testimonies of the past — elements of cultural
heritage! that shape national identity and reflect the development of culture
and civilisation over time.

Cultural property — the physical and symbolic traces of the history and tra-
ditions of a given nation — plays a crucial role in shaping national identity. It
safeguards the memory of the past while forging bonds between generations
and strengthening the sense of community. It also helps to preserve cultural

1 At present, cultural heritage is understood as everything that has survived from the past and
what society regards as its own, or that a given community treats as a legacy with which it
identifies. See more on the nature of cultural heritage in Kowalski, 2013, 15-46; Kocéj et al.,
2019.

© 2026 THE AUTHOR(S) | HTTPS://DOI.ORG/10.7788/9783412535704.51
This is an open access publication distributed under the terms of the cc 4.0 license BY-NC.



52 DABROWSKA AND DABROWSKI

diversity, which is important to humanity’s global heritage. Its protection is
a moral obligation, necessary to preserve cultural heritage for future genera-
tions. In times of military conflict, when cultural property is at a particular risk
of destruction, looting (Nahlik 1958), or devastation, its protection becomes an
even more urgent issue.

The protection of cultural property during military conflicts reaches back
to ancient times, yet the modern approach to the issue began to take shape
only in the nineteenth and twentieth centuries. The 1907 Regulations respect-
ing the Laws and Customs of War on Land? were among the first international
documents to address the protection of cultural assets in wartime. Following
the Second World War, with its mass destruction and looting, the 1954 Hague
Convention for the Protection of Cultural Property in the Event of Armed
Conlflict was adopted3, establishing an international legal framework and com-
mitments for the protection of cultural property during military conflicts.

Ukraine, with its rich cultural and historic heritage, plays a major role in
Eastern Europe. The conflict that began in 2014 with the annexation of Crimea
by the Russian Federation, followed by fighting in Donbas, resulted in immense
losses not only to industrial and civil infrastructure, but also to cultural prop-
erty (Kuzniar 2022). From the very first days of the full-scale invasion, cases
of war crimes committed by Russian troops against Ukrainian cultural herit-
age have been documented. The invader is destroying Ukrainian memory and
identity.

The war in Ukraine has its roots in the complex history of the region, shaped
by centuries of political, ethnic, and religious struggles. Tensions between
Ukraine and Russia have been growing for years, and the military conflict has
generated not only tragic casualties but also a grave risk to Ukrainian cultural
property (Debski 2007; Plokhy 2015, 300-340; D’Anieri 2019).

As a result of military operations, numerous monuments, museums, librar-
ies, and archives have found themselves under imminent threat. Physical
destruction, looting, and illegal trade in artefacts have become serious issues
requiring swift and effective protective action. In response to these chal-
lenges, both the Ukrainian authorities and the international community have

2 The 1907 Regulations respecting the Laws and Customs of War on Land, an annex to the
Convention respecting the Laws and Customs of War on Land, signed in the Hague on
18 October 1907 (the 4th Hague Convention), OJ 1927, No. 21, item 161.

3 The Convention for the Protection of Cultural Property in the Event of Armed Conflict and
its Executive Regulations, as well as the Protocol on the Protection of Cultural Property in
the Event of Armed Conflict, signed in the Hague on 14 May 1954, O] 1957, No. 46, item 212
as amended. Two protocols concerning the protection of cultural property in the event of
armed conflict were later adopted, in 1954 and 1999, by UNESCO.
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undertaken a range of initiatives to protect and preserve cultural property in
Ukraine (Bazhenova 2024).

This article analyses the challenges and strategies related to the protection
of cultural property in Ukraine in the context of the ongoing military conflict.
It identifies the main threats to cultural property and examines their conse-
quences. In addition, domestic and international protective mechanisms
are reviewed, and practical measures for the protection of monuments are
assessed. The article proceeds from the assumption that, in the context of
the ongoing military conflict in Ukraine, the protection of cultural property
constitutes a crucial challenge that requires coordinated action at both the
international and domestic levels in order to safeguard cultural heritage as
a fundamental component of national identity and of the global heritage of
humankind.

A range of methods has enabled a comprehensive and multidimensional
approach to analysing the challenges and strategies of cultural asset protec-
tion in Ukraine in the context of the military conflict. The dogmatic-exegetical
method is used to interpret key international treaties and domestic legal
sources concerning the protection of cultural property. A review of the
research literature and specialist publications on the subject, in both historical
and contemporary contexts, as well as an analysis of selected cases of cultural
asset destruction in Ukraine, has also proved helpful.

2 Ukrainian Cultural Property and Its Significance

There can be no doubt that Ukraine is a state with a rich cultural heritage,
comprising numerous monuments and items of cultural property, such as the
eleventh-century Kyiv-Pechersk Lavra, a major Orthodox centre in Eastern
Europe; the eleventh-century Saint Sophia Cathedral in Kyiv, a symbol of
the Kievan Rus’ Christian heritage; the twelfth-century Kamianets-Podilskyi
Castle, one of the best preserved castles in Ukraine; and Lviv Old Town, the
city’s historic centre, with anumber of Gothic, Renaissance, and Baroque archi-
tectural monuments. Most of these sites are listed as World Heritage by the
United Nations Educational, Scientific and Cultural Organization (UNESCO)
(Szmygin 2016, 115-135) under the Convention Concerning the Protection of
the World Cultural and Natural Heritage of 16 November 1972.4

Cultural property plays a fundamental role in shaping Ukraine’s national
identity, representing the state’s unique historic, linguistic, and ethnic heritage.

4 Ratified by Poland on 6 May 1976 (O] No. 32, item 190) and by Ukraine on 12 October 1988.
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S. Yekelchyk argues that the cultivation of national traditions and the protec-
tion of historic monuments may be regarded as key to building national unity
and reinforcing patriotism in the face of contemporary political challenges
(Yekelchyk 2005, 45—-47). Such efforts help to build and sustain national identity.
Monuments, works of art, literature, and other forms of tangible and intangible
culture preserve the distinctive characteristics that set one nation apart from
others. Cultural property provides a foundation on which national identity is
built (Bazhenova 2022). In addition, it serves as a carrier of historic memory, a
testimony to the past, and a symbol of cultural continuity. It preserves history
and collective memory and bears witness to past events, achievements, and
experiences of a given community. As John H. Merryman notes, cultural prop-
erty is a basic element of civilisation and national culture (Merryman 1986,
843), integral to understanding a nation’s history and heritage.

Examples such as the Kyiv-Pechersk Lavra and Saint Sophia Cathedral in
Kyiv reflect a long Christian tradition that is an integral part of Ukrainian iden-
tity. The Kamianets-Podilskyi Castle recalls historic struggles and the defence
of Ukrainian territory, while Lviv Old Town illustrates the region’s rich multi-
culturalism. The protection and promotion of these cultural assets strengthen
social ties and the sense of national community. Cultural property often func-
tions as a national symbol, reinforcing a sense of community and belonging.
Symbolic places such as Kyiv’'s Maidan Nezalezhnosti become arenas for sig-
nificant political and public events that unite people in the name of shared
aims and values (Yekelchyk 2005, 69).

Cultural property is of substantial economic significance, particularly in the
context of tourism. It is a crucial resource for public and economic develop-
ment and may serve as a strategic instrument for revenue generation (UNESCO
2012, 4). In Ukraine, cultural tourism is one of the fastest-growing segments of
the tourist market, opening up new opportunities for local economic develop-
ment and job creation. In the light of a UNESCO report, investment in the pro-
tection and promotion of cultural heritage can bring considerable economic
benefits by attracting tourists and investors (UNESCO 2013, 102-105).

As regards the multiple dimensions of Ukrainian cultural property, its role
in shaping the state’s international image should also be noted. Promoting
Ukrainian cultural heritage on the international stage helps to raise awareness
of the country’s rich history and traditions. Scholarship suggests that effective
cultural diplomacy may strengthen Ukraine’s standing worldwide, drawing
the attention of the global community to its cultural achievements and chal-
lenges (Wilson 2015, 267—270). In times of crisis and conflict, cultural prop-
erty can bind the nation. Historical examples show that the protection and
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reconstruction of cultural heritage following military conflicts are often priori-
tised in order to restore a sense of normalcy and shared identity.

3 Threats to Cultural Property During Military Conflicts

Cultural property has been at risk during wars since ancient times, and human-
ity has long witnessed its destruction in connection with military operations.
As a result of the military conflict ongoing since 2014, a range of cultural prop-
erty in Ukraine has been directly exposed. This is particularly true of eastern
and southern regions such as Donetsk and Luhansk, as well as Crimea, annexed
by Russia. These areas contain numerous monuments, including the Donetsk
Academic Regional Drama Theatre, a major cultural centre in Donbas that has
suffered as a result of military operations; Mariupol, a target of intense opera-
tions, with multiple buildings of historic and cultural value; and Chersonesus,
an ancient Greek city in Crimea, listed as UNESCO World Heritage and now in
jeopardy following the annexation of the peninsula.

At the time of the continued military operations in Ukraine, a range of prop-
erty has become the target of illegal and brutal assaults, bringing a risk of phys-
ical damage or destruction. Bombing, missile, air, and artillery strikes, as well
as fires, have led to the destruction of many cultural assets, including palaces,
museums, libraries, theatres, and churches. As of 14 March 2024, UNESCO had
verified damage to 346 cultural items in Ukraine® and noted that, under inter-
national law, the intentional destruction of cultural objects may be recognised
as a war crime,

The most valuable buildings destroyed as a result of the Russian Federation’s
operations include the Donetsk Academic Regional Drama Theatre in
Mariupol, constructed in the Soviet monumental style in 1956-1960 (Kuzniar
2016, 134-167). The fire at the Donbas Historical Museum, in which a number of
exhibits and documents were destroyed, and the devastation of the Korolenko
Library in Kharkiv, built in the early twentieth century and housing unique
documentary collections, were equally painful. Ukraine’s cultural and historic

5 Data from the official website of the Ukrainian Parliament, available at: https://www.rada
.gov.ua/en/news/News/247482.html [accessed 14 July 2024]. The Ukrainian Ministry of
Culture and Information Policy also keeps official records of the destruction of cultural
property via an interactive platform, through which anyone can report the destruction of a
monument, witnessed and documented first-hand or published online. As of 22 April 2024,
the list comprised 243 objects.
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heritage sustained another substantial loss after the Kakhovka Hydroelectric
Station Dam was blown up on 6 June 2023. This caused flooding across nearly
600 square kilometres of the Kherson Oblast. The house of the painter Polina
Rayko, a representative of naive art compared to Maria Prymachenko and
Kateryna Bilokur, was flooded in the town of Oleshky. The water destroyed
interior walls bearing paintings and damaged the ceilings and outside walls;
only 30-40% of the frescoes survived. As the conflict is ongoing, the damage
is bound to escalate.

The military conflict in Ukraine has also created conditions conducive to
looting and illegal trade in artefacts. Given inadequate protection and moni-
toring, a number of cultural assets, such as works of art, have been stolen and
sold on the black market. The looting of precious exhibits from the Luhansk
Museum, which have ended up on the international art market (Szporluk 2017,
211-246), as well as illegal trade in icons and religious artifacts from Donbas
Oblast, which has served as a source of funding for some military groups, are
examples. What is more, substantial amounts of Ukrainian cultural property
have been illegally removed from the occupied territories to Crimea or into the
Russian Federation.

Devastation by the aggressor’s troops or criminal groups is another grave
threat to the cultural property in Ukraine. Such acts are often premeditated,
intended to destroy the enemy’s cultural symbols, or accidental, arising
from disrespect for cultural heritage. The vandalism of historic buildings in
Mariupol by the armed forces has led to the loss of major architectural mon-
uments. The destruction of valuable sacred objects by criminal groups, which
have used religious buildings as shelters or storage, has likewise had grievous
consequences.

A number of cultural assets have been heavily damaged or destroyed. The
list of cases of devastation includes damage to the Kyiv-Pechersk Lavra caused
by shooting, which has ruined parts of the monastery’s buildings and facilities,
as well as damage to Lviv’s Old Town, where several historic structures have
suffered from artillery shelling. The long-term effects of destruction of cultural
property in Ukraine are grave and involve irreversible losses of historic monu-
ments that once served as important testimonies to the history and culture of
the Ukrainian nation. Losses such as those at the Donetsk Dramatic Theatre
mean that future generations may never be able to see these precious objects
in their original form (KuZniar 2016, 134-167). Another serious effect of the
military operations is the weakening of national identity through the destruc-
tion of cultural symbols that reinforce a sense of community and national
pride. Devastation and looting cause an erosion of cultural heritage that may
have a lasting impact on society. Reconstruction is hindered by financial and
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technological deficits that impede the process. Rebuilding monuments such as
the Kyiv-Pechersk Lavra requires substantial outlays and specialist know-how,
posing additional challenges.

The protection of cultural property during the military conflict in Ukraine
is therefore not only a moral necessity but also a crucial part of preserving
the country’s national identity and cultural heritage. It should also be noted
that the scale of dangers and risks increase with human physical and technical
capabilities and with the development of the methods and means of military
operations. The documentation shows that such operations not only destroy
physical structures but also hinder the maintenance of the region’s cultural
identity.

It should be pointed out the military conflict in Ukraine is also leaving its
mark on intangible cultural property, such as traditions, customs, language,
and cultural practices. War disperses communities — the carriers of these
traditions — and disrupts the continuous intergenerational transfer of knowl-
edge. The conflict in eastern Ukraine has substantially affected local communi-
ties that, through resettlement and emigration, have lost the ability to practise
and foster their cultural traditions. This is, for instance, true of the inhabitants
displaced from Donbas, who have had limited contact with their families and
limited access to services, which has additionally exacerbated social and cul-
tural divisions (Kulyk 2023, 315).

With reference to the destruction of cultural property in Ukraine, the
notion of ‘cultural genocide’ has been introduced in scholarly discourse (Weiss
and Connelly 2017, 8-15) to denote the systematic destruction of cultural her-
itage as a constituent element of national identity. This concept refers back
to Raphael Lemkin, who argued that the destruction of a nation’s culture is
tantamount to an attempt to erase its identity. In the context of the Russian
aggression, such destruction is understood as a series of premeditated actions
intended to undermine Ukrainian national and cultural identity (Kyzymienko
et al. 2022, 206—234).

The destruction of cultural property is certainly not more important than
other war crimes and crimes against humanity, such as the brutal killing of
civilians, systemic gender-based violence, sexual violence used as a war tactic,
or forced resettlement. It is, however, often cited in conjunction with these
other grave violations of human rights and is closely connected to them.
When placed alongside reported civilian casualties resulting from strikes, the
destruction of cultural property shows that its protection is often inextricably
linked to the protection of civilian populations. Moreover, such destruction
may hinder post-conflict reconstruction and efforts towards peace.
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4 The Legal Protection of Cultural Property During a Military
Conflict

The mechanisms for the protection of cultural property in Ukraine are com-
prehensive and include legal regulations, administrative actions, international
collaboration, and civic involvement. Despite the multiple challenges arising
from the ongoing military conflict, Ukraine is taking a variety of steps to pre-
serve and protect its rich cultural heritage.

With regard to the domestic legal framework for the protection of cultural
property, Ukraine’s constitutional law should be noted first, as it guarantees
citizens’ right to the protection of their cultural heritage and obliges the state
to protect cultural monuments®. A number of lower-order acts also govern
these issues, including the Cultural Heritage Protection Act of 8 June 20007,
a crucial legal instrument regulating the protection, restoration, and use of
cultural monuments across the country. It provides a legal and administra-
tive framework for actions designed to preserve and protect the state’s rich
cultural heritage for future generations. The Museums and Museology Act of
29 June 1995®% governs museum activities, the protection and restoration of
museum collections, and the education and propagation of cultural, scientific,
and natural heritage. The Protection of Immovable Cultural Monuments Act
of 8 June 2000°, which forms part of the Cultural Heritage Protection Act, reg-
ulates the protection, restoration, and use of immovable cultural monuments
in Ukraine and establishes a legal and administrative framework for the pres-
ervation of the state’s cultural heritage for future generations. These legal acts
support administrative institutions in coordinating protective and restorative
action and promote international cooperation and social commitment to the
protection of Ukraine’s cultural heritage.

The protection of cultural property in Ukraine should also be guaranteed by
international treaties ratified by that statel®. These include the Convention for

6 Cf. Article 54 of the Ukrainian Constitution of 28 June 1996, Uriadoviy Kurier, No. 129-130,
13 Aug. 1996. The Polish text: Konstytucja Ukrainy, 2018. For more on the domestic protec-
tion of cultural heritage in Ukraine, see Frolova, 2016, 45-67.

7 3akon Ykpainu «IIpo oxopoHy KynsrypHOI ciagiguni». Available at: https://zakon.rada
.gov.ua/laws/show/1805-14#Text [accessed 15 July 2024].

8 3axoH Yrpaiuu «IIpo mysei ra myseiiHy crpaBy». Available at: https://zakon.rada.gov.ua/
laws/show/249/95-%D0%B2%D1%80#Text [accessed 15 July 2024].
9 3akoH Ykpainu «IIpo 0XOpOHy HepyXOMMX maM’siITOK KyabTypu». Available at: https://

zakon.rada.gov.ua/laws/show/1805-14#Text [accessed 15 July 2024].
10  Formore on international treaties on the protection of cultural property, see Papaioannou,
2017, 257-262.
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the Protection of Cultural Property in the Event of Armed Conflict, signed at
The Hague on 14 May 1954, which binds states to protect such assets in times
of military conflict. It prohibits looting and destruction and encourages the
promotion of international collaboration in this area. Adopted in response to
the mass destruction of cultural property during the Second World War, the
Convention is one of the most important international treaties intended to
protect cultural heritage. It establishes principles for the protection of cul-
tural property both during war and in peacetime, imposing on state parties
certain obligations concerning the safeguarding, identification, and record-
ing of cultural property'2. Importantly, the Convention defines ‘cultural prop-
erty’ and provides for its special protection. Cultural property, regardless of its
origin and ownership, is considered to include: (a) moveable or immovable
property of great importance to the cultural heritage of a nation, for example,
architectural, artistic, or historic monuments (religious or secular); archaeo-
logical sites; groups of buildings of historic or artistic significance; works of
art, manuscripts, books, and other objects of historic, artistic, or archaeolog-
ical significance, as well as scientific collections and important collections of
books, archive materials, or reproductions of such property; and (b) buildings
whose main and effective purpose is to preserve or exhibit the movable cul-
tural property defined under (a), for example, museums, large libraries, and
archival repositories, as well as shelters intended to store the cultural property
defined under (a) and (b) in the event of armed conflict, referred to as ‘centres
containing monuments’ (Article 1).

Under the Convention, the protection of cultural property entails both care
and respect. The instrument also provides for a regime of special protection,
which may be extended to a limited number of refuges for the shelter of move-
able cultural property in the event of a military conflict, as well as monument
centres and other immovable cultural property of high importance, provided:
(a) they are at a sufficient distance from large industrial centres and any
important or sensitive facilities, such as airports, radio broadcasting stations,
munitions factories, ports or railroad stations of significance, or major trans-
port routes; (b) they are not used for military purposes (Article 8).

In the light of the Convention, for military operations to comply with the
standards of international humanitarian law without causing the destruction
of cultural property, state authorities and armed forces must collect detailed
information in advance about the area of planned operations. This should

11 0] 1957, No. 46, item 212 as amended. Ukraine joined the treaty on 6 February 1957 as part
of the USSR, then reaffirmed it after regaining independence.
12 Cf. Articles 1—5 of the Convention on the Protection of Cultural Property.
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include the location and nature of major civilian objects, in particular pro-
tected cultural property. On the basis of such information, appropriate precau-
tions can be adopted and informed decisions taken to ensure the protection of
cultural property during defensive, offensive, auxiliary, or peace-keeping oper-
ations conducted under the auspices of the United Nations. The 1954 Hague
Convention in grounded in the humanitarian principle that the protection of
cultural heritage is not solely a matter for the state within whose territory cul-
tural property — such as immovable and moveable historic monuments, librar-
ies, archives, or natural objects — is destroyed, but is also of importance to the
international community as a whole. Cultural heritage should therefore be
subject to international protection; to be effective, such protection must also
be ensured in peacetime, through both national and international measures
(Satacinski 2014, 504-509).

Ukraine is also party to the First Protocol to the Convention for the Protection
of Cultural Property in the Event of Armed Conflict, dated 14 May 1954'3, which
prohibits the export of cultural property from occupied territories and binds
parties to return it at the end of military operations if it was exported ille-
gally. It also ratified the Second Protocol of 26 March 19994, which prohibits,
in relation to occupied territories, any illegal exportation, removal, or trans-
fer of ownership of cultural property; any archaeological excavations, unless
required to protect, document, or preserve cultural property; and any change
or modification intended to conceal or destroy cultural, historical or scien-
tific evidence. In light of this treaty, any archaeological works, remaking, or
changed usage of cultural property in occupied territories should be under-
taken in close cooperation with the state authorities of the occupied territory,
circumstances permitting.

Ukraine is a party to the 1970 UNESCO Convention on the Means of
Prohibiting and Preventing the Illicit Import, Export and Transfer of Ownership
of Cultural Property's, which is designed to counteract illegal trade in cul-
tural property through regulations on import, export, and the return of sto-
len goods to their states of origin. It also joined the 1972 UNESCO Convention
Concerning the Protection of World Cultural and Natural Heritage!é, which
binds states to identify, protect, and safeguard world heritage property within

13 0J1957 No. 46, item 212 as amended. Ukraine joined the treaty on 6 February 1957 as part
of the USSR, then reaffirmed it after regaining independence.

14  Adopted by Ukraine on 30 April 2020.

15  Ukraine joined the treaty on 10 January 1988 as part of the USSR, then reaffirmed it after
regaining independence.

16 Ukraine joined the treaty on 12 October 1988 as part of the USSR, then reaffirmed it after
regaining independence.
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their territories and to cooperate internationally to protect such property; the
1995 UNIDROIT Convention on Stolen or Illegally Exported Cultural Objects'?,
which establishes rules for the return of stolen or illegally exported cultural
property, promotes its return to states of origin, and minimises illegal trade; the
1992 Council of Europe Convention for the Protection of the Archaeological
Heritage'®, which binds states to protect archaeological heritage, including
through archaeological research according to set standards, and to cooperate
internationally in this field; the 1985 European Convention on the Protection of
the Architectural Heritage'%, which obliges states to protect architectural herit-
age through appropriate legislation, restoration, and regeneration of architec-
tural monuments, and to cooperate internationally; and the 2003 Convention
on the Safeguarding of the Intangible Cultural Heritage?°, binding states to
protect intangible cultural heritage — such as traditions, customs, music, and
other forms of intangible heritage — through documentation, education, and
promotion.

The standards arising from these international agreements to which
Ukraine is a state party comprise a wide range of undertakings in the field of
cultural heritage protection. First and foremost, they bind Ukraine to protect
its cultural property during armed conflicts and to prevent the illegal trade in
cultural property by regulating its import, export, and repatriation. Ukraine
is also required to identify, record, and protect sites of world, archaeological,
and architectural heritage. The treaties further emphasise the safeguarding
of intangible cultural heritage, such as traditions and customs. International
cooperation and the exchange of information, as well as education and the
promotion of awareness of the value of cultural heritage, are key aspects of
these standards. These undertakings also encourage the establishment of
appropriate domestic regulations and financial mechanisms for the protection
of cultural heritage.

It should be noted that the destruction of cultural property during armed
conflict, in addition to the domestic regulations and international treaties
cited above, engages human rights legislation, which applies directly to com-
munities and individuals — particularly the right to participate in cultural life —
since such destruction may prevent access to cultural heritage and its benefits.
Article 15 of the International Covenant on Economic, Social, and Cultural

17  Adopted by Ukraine on 28 August 2006.
18  Adopted by Ukraine on 15 May 2004.

19  Adopted by Ukraine on 1 March 2006.
20  Adopted by Ukraine on 27 June 2008.
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Rights?!, whose parties include Russia, Ukraine, and the EU Member States,
provides for the right ‘to take part in cultural life’, which may include the right
to benefit from the cultural heritage of other persons and communities. Access
to and use of any forms of cultural heritage, both tangible and intangible, are
thus protected by the human right to participate in cultural life.

As far as the protection of cultural property is concerned, the provisions
of the 1998 Rome Statute of the International Criminal Court should also be
recalled??, as its adoption was a major step toward the protection of cultural
property and cultural heritage sites. The treaty established an authority that
criminalises genocide, crimes against humanity, war crimes, and the crime of
aggression at the international level. It safeguards these interests by providing
amechanism for enforcing the provisions of earlier international treaties, such
as the Geneva and Hague Conventions. In accordance with the Rome Statute,
intentional attacks on buildings dedicated to religious, educational, artistic,
scientific or charitable purposes, as well as historic monuments, are prohib-
ited; where such objects are damaged, these attacks may be classified as war
crimes, that is, unlawful acts committed during armed conflicts by military or
civilian personnel in violation of international humanitarian law (Kogak Bilgin
and Hazarhun 2023, 307-321).

5 Challenges Connected with the Protection of Cultural
Property in Ukraine

The protection of cultural property in Ukraine faces challenges beyond the
military conflict, arising from a range of factors, including financial con-
straints, inconsistent legislation, and insufficient public awareness. Given the
limits of space and the subject matter of this publication, the discussion below
will focus on challenges related to the ongoing war.

Operations undertaken in many parts of Ukraine since the outbreak of the
military conflict undoubtedly pose a grave threat to cultural property and hin-
der the implementation of protective programmes. In this respect, the restric-
tions on protection are also significant, as access to cultural property and the
ability to safeguard it are severely limited in areas of military operations, lead-
ing to further degradation.

21 The International Covenant on Economic, Social, and Cultural Rights, opened for signing
in New York on 19 December 1966, O] 1977, No. 38, item 169.

22 The Rome Statute of the International Criminal Court, drafted in Rome on 17 July 1998, O]
2003, No. 78, item 708 as amended.
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Staff of cultural institutions are sometimes unable to access these areas for
safety reasons, which hampers monitoring and repair work. The military con-
flict has also generated mass population displacement, which in turn leads to
cultural sites being abandoned. Such abandoned and inadequately secured
objects are exposed to looting and further damage. Migration may also result
in the loss of intangible cultural heritage, such as traditions, customs, and lan-
guages (Malysh et al. 2021, 262—279).

All of this not only heightens the immediate risks to physical structures,
but also creates long-term challenges for the protection and restoration of
cultural property. Military conflicts frequently prompt a reallocation of finan-
cial resources to military needs, which greatly reduces funding available for
cultural heritage protection. Central and local budgets are often insuffi-
cient to cover the costs of monument restoration and protection. Moreover,
Ukraine’s economic situation — especially in the context of conflict and polit-
ical tensions — does not favour directing funds towards these purposes. Many
historic buildings and objects require urgent restoration work, yet funding is
scarce. Financial resources are also lacking for preventative measures against
destruction (Ivanysko et al. 2024, 192-198).

The international community should therefore exert pressure on the
Russian Federation to immediately cease the destruction of Ukrainian cultural
property. Only decisive action can protect these valuable resources from fur-
ther destruction. History shows that the destruction of cultural property has
far-reaching consequences that can affect entire generations. It is therefore
crucial that international laws be effectively enforced and that the global com-
munity work together for the protection of our shared heritage.

Ukraine should take action at both domestic and international levels, as
support from international organisations such as UNESCO is crucial. Political
and economic stabilisation of these regions is also necessary to ensure the
continued protection of cultural heritage sites. This is not an easy task, how-
ever, since the disputed territories often suffer from deficits in the financial
and technical resources needed for adequate protection of cultural heritage.
The economic situation in such areas is commonly unstable, which restricts
the ability to allocate sufficient funding for the restoration and protection of
cultural items (Malysh et al. 2021, 270).

International collaboration should not be limited to the financial dimen-
sion; it should also encompass the documentation of destruction, as well as
planning for the reconstruction and protection of surviving cultural objects.
Accordingly, continued cooperation with UNESCO and non-governmental
organisations is advocated in order to monitor and respond to threats to cul-
tural property.
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Challenges connected with the effective protection of Ukrainian cultural
property necessitate ongoing improvements to the legal framework. It is not
enough for the parties to the conflict to have ratified international treaties
such as the Hague and Geneva Conventions and the Rome Statute — these
instruments must also be effectively enforced. International bodies, such as
the International Criminal Court, should have effective means of holding
those responsible to account.

The establishment of international, national, and non-governmental organ-
isations tasked with preparing for the protection of cultural property in times of
conflicts may also prove crucial. Beyond planning decision-making sequences
and response measures by designated individuals, close cooperation with local
communities appears to be the most appropriate approach. Research shows
that the protection of cultural heritage without sufficient involvement of local
inhabitants often proves ineffective. Enhancing community-based actions
should therefore include the development of methods to raise public aware-
ness of damage to cultural heritage, as well as new forms of risk management,
not only among those directly responsible for cultural heritage (Rostan 2022,
254—263).

The documentation and digitalisation of cultural property to enhance its
protection is another challenge for all those concerned. Digital records and
databases can store information that may be later used for the reconstruction
of lost buildings and works.

6 Conclusion

The protection of cultural property in the context of the military conflict in
Ukraine is a major contemporary challenge. It also requires greater commit-
ment from the international community to the development of global strate-
gies for the protection of cultural property. We believe such strategies should
address both prevention and effective response mechanisms, while emphasis-
ing the importance of cooperation among nations in preserving heritage for
future generations. Cultural property, both tangible and intangible, plays a fun-
damental role in shaping national identity and transmitting cultural heritage
to future generations. In times of military operations, it is particularly vulnera-
ble to destruction, looting, and devastation (Butsenko and Nahachewsky, 2023,
3-14).

The military conflict in Ukraine, initiated by the Russian Federation’s
annexation of Crimea in 2014 and the subsequent escalation of war operations
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in the Donbas region, has caused enormous losses to both the civilian popula-
tion and cultural heritage. These developments have not only undermined the
integrity of Ukrainian national identity, but have also had far-reaching conse-
quences for international relations. The destruction of cultural heritage has
highlighted the need for more effective mechanisms to protect global heritage
and to strengthen cooperation among states in order to counter similar threats
in the future.

Numerous monuments, museums, libraries, and archives have found them-
selves in the zones of imminent threat. The conflict has created opportunities
for looting and illicit trade in artefacts that emphasise the distinct national-
ity of Ukrainians and the originality of their culture (cf. further Kravchenko
et al., 206—234), thereby contributing to the erosion of cultural heritage and
the undermining of national identity.

The mechanisms for protecting cultural assets in Ukraine encompass legal
regulations, administrative measures, international cooperation, and social
commitment. The country is a party to numerous international treaties that
provide for the protection of cultural heritage during military conflicts.

The authors propose introducing mechanisms to enable a more rapid
response to the destruction of cultural property, such as establishing inter-
national teams for emergency heritage protection. Another option would be
to create systems of sanctions against states or entities responsible for pre-
meditated destruction of cultural property. A global heritage reconstruction
fund could also be crucial, financed by UN Member States to assist countries
affected by conflicts in recreating their cultural assets.

A more effective operation of the international legal framework is also nec-
essary. More effective enforcement of international treaties, together with
more intensive international collaboration, is required to assure the effective
protection of cultural property. The provision of adequate funding for protec-
tive measures and for the reconstruction of cultural heritage at both inter-
national and domestic levels is likewise essential. The development of edu-
cational programmes is becoming crucial, since public education on the role
of cultural heritage is of great significance for its protection and preservation.
The use of state-of-the-art digital technologies for the documentation and pro-
tection of cultural heritage sites is also important.

It should be emphasised that the protection of cultural heritage in Ukraine
in the face of the military conflict requires coordinated action at the interna-
tional, national, and local levels. The Ukrainian experience points to the need
for more universal strategies for cultural heritage protection that could be
applicable to other military conflicts. The international community’s capacity
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for rapid response and support for cultural heritage protection may serve as a
model for future action on the global scale, underscoring the importance of
solidarity and collaboration in the face of shared threats.

A stronger international legal framework, increased funding, the develop-
ment of educational programmes, as well as the documentation and digitisa-
tion of cultural property are necessary for the effective protection and recon-
struction of cultural heritage, even the most challenging times.
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Protection of Cultural Heritage Sites in Ukraine and
Poland

A Comparative Legal Analysis Using the Example of Religious
Buildings: The Wooden Churches (Tserkvas) of the Carpathian
Region

Tetyana Karabin

Abstract The article discusses the legal regulation of the protection of cultural
heritage in Ukraine and compares it with the requirements of analogous legislation
in Poland. This comparison offers an opportunity to align the respective regulatory
frameworks, which is important since Ukraine, a candidate for EU accession, must
also ensure compliance with EU requirements concerning the regulation of cultural
heritage protection. The area in which these legal regulations can most readily be com-
pared is the protection of religious buildings, in particular, the wooden churches in the
Carpathian region of Poland and Ukraine.

These are historically valuable, unique wooden churches that have been inscribed
on the UNESCO World Heritage List. Accordingly, the cultural, historic, and religious
value of these objects is the same for both Poland and Ukraine. Their protection should
therefore be pursued in parallel by Ukraine and Poland, the latter being an EU Member
State. Nevertheless, the article investigates the hypothesis that the relevant legal reg-

ulations differ.

Keywords religious and cultural heritage — religious buildings — protection -
Ukrainian regulation — Polish regulation

1 Introduction

In the modern world, it is undeniable that protecting cultural heritage is an
essential task of states and can help ‘build a vision for the future’ (Dworzecki
et al. 2020, 178). This task aims to preserve, use, and popularise cultural her-
itage objects and disseminate information about them. However, no matter
how obvious this task may seem at first glance, in today’s globalised world it
involves a number of challenges, because under the influence of globalisation
and changes in social structures, heritage is exposed to new threats.
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In particular, in the current context of the emergence and development of
new social movements and relationships, social values and traditional prac-
tices are also changing, alongside processes of commercialisation and stand-
ardisation. All of this has an impact and threatens the preservation of unique
cultural heritage, whereas ‘the intention in conserving monuments is to safe-
guard them no less as works of art than as historical evidence’.

Today, the question of what constitutes heritage and what should be pro-
tected is resounding in a new way, reflecting changing social realities. Perhaps
the most succinct definition of heritage is found in the Conservation Principles,
Policies and Guidance of the Historic Buildings and Monuments Commission
for England, where heritage is understood as all inherited resources that peo-
ple value for reasons beyond mere utility (Commission for England Heritage:
Conservation Principles 2008, 71).

The determination of an object’s importance — or lack thereof — for preser-
vation is variable, rather than static, and reflects general ideas about its value
and quality, according to which it is regarded as desirable, useful, estimable,
important, and so on (de la Torre 2013, 156).

One factor influencing the assessment of the value of a particular herit-
age item is the risk of its loss. This lies at the centre of the manipulation of
discursive boundaries in heritage management and conservation (Rico 2015,
158) and has prompted specialist scholarly literature to justify the concept of
‘heritage at risk. However, the risk of loss alone does not make an object val-
uable; conversely, a low risk of damage to an object does not in itself indicate
insignificance. Risk is a factor that prompts relevant bodies and organisations
to designate an object and to determine the legal regime for its preservation,
protection, restoration, and so forth. This understanding, the sequence of state
action, and international intervention in preservation can be traced in the case
of the wooden churches of the Carpathian region, which in 2013 were inscribed
on the UNESCO World Heritage List2.

1 The International Charter for the Conservation and Restoration of Monuments and Sites
(the Venice Charter 1964); the 2nd International Congress of Architects and Technicians of
Historic Monuments, Venice, 1964. Adopted by ICOMOS in 1965.

2 Decision 37 COM 8B.37. Adopted by the World Heritage Committee at its 37th session
(Phnom Penh, 2013). Wooden Tserkvas of the Carpathian Region in Poland and Ukraine
(Poland/Ukraine).
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2 Risks

Geographically, the wooden churches in question are located in the Polish
and Ukrainian Carpathian mountain ranges and represent the ecclesiastical
Orthodox timber-building tradition of the Slavic countries. They were con-
structed by communities of the Eastern Orthodox and Greek Catholic faiths
between the sixteenth and nineteenth centuries. Owing to their religious ori-
gin, these buildings are referred to as ‘tserkvas’, as opposed to ‘kosciét (kostel),
which is used to denote Catholic sacred buildings.

The church buildings inscribed on the UNESCO World Heritage List include
several Lemko examples at Brunary Wyzne, Kwiaton, Owczary, Powroznik, and
Turzansk in the Polish Western Carpathians; Boyko churches to the south-east
at Smolnik (Poland) and at Uzhok and Matkiv (Ukraine); Halych items in the
Northern Carpathians at Chotyniec and Radruz (Poland) and at Potelych,
Zhovkva, Rohatyn, and Drohobych (Ukraine); and Hutsul examples at Nyzhniy
Verbizh and Yasynia in the Ukrainian Eastern Carpathians. Overall, these are
considered the most representative of the distinctive characteristics of the rele-
vant cultural types, selected from among the remaining examples of each type.
However, the inclusion of these buildings does not deny or diminish the cul-
tural, architectural, and historic value of other wooden religious structures in
the region that are not listed but are steadily disappearing or being destroyed.
The declaration of ‘unity in diversity’ also extends to other comparable objects
built in different parts of the Carpathians and now located in several countries
(Slovakia, Poland, Ukraine, and Romania). They constitute the architectural
expressions of the multi-national and multi-religious communities that have
lived in this region for centuries (Eleftheria 2015).

With regard to the disappearance of this type of cultural heritage since the
beginning of the twentieth century, old wooden buildings have increasingly
been replaced by stone churches (Quattrone 2023, 2). In the twenty-first cen-
tury, the situation has only worsened.

The return of religious buildings located in Ukraine to religious communi-
ties in the 1990s led to tensions between the interests of particular religious
groups and the state, which was anxious to protect and preserve the relevant
objects of cultural heritage (Bilash et al. 2021, 10). Heritage objects that have
become the property of religious organisations are often perceived by these
organisations not as values or as the historic heritage of the entire nation, but
in purely functional terms (Tokman 2014). Unfortunately, there are cases of
unauthorised reconstruction of ancient churches, changes to their decoration,
and violations of maintenance regimes (Bondarenko et al. 2008). Most clergy
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dream of large new churches and are prepared to destroy the existing small,
old churches, unaware that a better church cannot be built with modern bricks
or metal and plastic and that therefore, preserving what our forefathers left is
important (Quattrone, Giuliana 2023, 3). An apparent result of these problems
has been the mass destruction of iconic architectural monuments handed
over to religious communities, including through fires, some caused by arson
(Boyko 2008). Statistical data show that 164 churches burned down in Ukraine
in the period 2000-2006 alone, and that since 1991, approximately 200 ancient
churches have burned down or been deliberately dismantled (Kot 2015, 80—81).

The risk of destruction of objects of cultural and historic value is a global
problem that became particularly acute after the devastation of the World
Wars and has not diminished even under contemporary conditions. The United
Nations Educational, Scientific and Cultural Organization (UNESCO) was
founded to promote international cooperation in the humanitarian sphere,
including culture. As a specialised agency of the United Nations, UNESCO con-
tributes, inter alia, to sustainable development and culture (UNESCO. General
Conference, 34th, 2007. Medium-term Strategy, 2008—2013. C/4. 40 p.). To this
end, the organisation establishes and safeguards World Heritage Sites of cul-
tural and natural significance that are considered to be of outstanding value
to humanity. The notion of heritage at risk has played a key role in shaping
UNESCO’s mission, with heritage itself understood as a ‘cultural refugee’ whose
rescue may serve as a panacea for cultural recovery and peace-building efforts.

3 Value

Therefore, even though the selection of objects deemed worthy of preservation

as an ‘inheritance’ for future generations is an ‘active choice’ (Tsivolas 2019, 5)

that is partly politically motivated, there are nonetheless objective criteria and

indicators for assessing the value of particular objects subject to protection.

A peculiar indicator of the value of wooden tserkvas is their inclusion on
the World Heritage List. The direct criteria used to assess an object as having
Outstanding Universal Value for cultural heritage are the following:

1. itrepresents a masterpiece of human creative genius;

2.  itexhibits an important interchange of human values, over a span of time
or within a cultural area of the world, and developments in architecture
or technology, monumental arts, town planning, or landscape design;

3. it bears a unique or at least exceptional testimony to a cultural tradition
or to a civilisation that is living or that has disappeared;
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4.  itis an outstanding example of a type of building, architectural, or tech-
nological ensemble or landscape that illustrates (a) significant stage(s) in
human history;

5.  itisan outstanding example of a traditional human settlement, land use,
or sea use that is representative of a culture (or cultures) or human inter-
action with the environment, especially when it has become vulnerable
under the impact of irreversible change;

6.  itis directly or tangibly associated with events or living traditions, ideas,
or beliefs, with artistic and literary works of outstanding universal
significance3.

An object nominated for the list must also meet the conditions of integrity and

authenticity and must have an adequate protection and management system

to ensure its safeguarding.

Some wooden tserkvas of the Carpathian region were inscribed on the
UNESCO World Heritage List on the basis of criteria (3) and (4). Criterion (3)
was satisfied by the fact that they bear an exceptional testimony to a distinct
ecclesiastical building tradition, grounded in the mainstream traditions of the
Orthodox Church and interwoven with a local architectural language. Their
structures, designs, and decorative schemes are characteristic of the cultural
traditions of the communities resident in the Carpathian region and illus-
trate a multiplicity of symbolic references and sacred meanings related to the
tradition®.

Criterion (4) was met on the grounds that the tserkvas are an outstanding
example of a group of buildings in the traditional log-construction type, rep-
resenting an important historical stage in the history of architectural design in
the Carpathian region. Drawing on building traditions for Orthodox ecclesi-
astical purposes and adapted in accordance with the local cultural traditions,
the tserkvas, as they developed from the sixteenth to the nineteenth centuries,
reflect the sacred references of the resident communities®.

All elements necessary to express the value of the properties are retained
within their boundaries, including perimeter walls or fences with gateways
and, where present, bell towers, graveyards, and ancillary buildings. The build-
ings are not threatened by development or neglect. The perimeter walls or

3 Operational Guidelines for the Implementation of the World Heritage Convention. UNESCO.
WHC.23/01. 24 September 2023.

4 World Heritage Committee: Decisions WHC-13/37.COM/20 adopted at the 37th session
(Phnom Penh, 2013). https://whc.unesco.org/archive/2013/whci3-37com-20-en.pdf.

5 Ibid.


https://whc.unesco.org/archive/2013/whc13-37com-20-en.pdf
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fences, with trees planted along them, constitute a clearly recognisable zone
or landmark.

Thus, the buildings have historic, scientific, social, and artistic value because
they are characterised by authenticity, accessibility, and integrity, and because
they represent a particular type (Wooden tserkvas of the Carpathian region in
Poland and Ukraine 2011, 169—172). Accordingly, the objects’ cultural, historic,
and religious value is certainly the same for Poland and Ukraine.

It should also be noted that the right of each religious community to shape,
regulate, and administer its cultural property sui iuris (i.e., pursuant to its own
customs, beliefs, and canonical traditions) (Tsivolas 2019, 7) is not limited
by the classification of a monument as protected. The tserkvas in Poland are
owned by Christian churches (Roman Catholic, Greek Catholic, and Orthodox),
except for the tserkva in Radruz, which is owned by the state and used as a
museum. In Ukraine, the tserkvas in the villages of Yasynia, Uzhok, Matkiv, and
Nyzhniy Verbizh belong to Christian churches (Ukrainian Catholic and various
Orthodox denominations) represented by governing bishops and parishes. The
tserkvas in the towns of Rohatyn and Drohobych are owned by the state and
used as museums. In the town of Zhovkva and the village of Potelych, the tserk-
vas are owned by the state and made available to local religious communities.

4 Terminological Differences

The inclusion of a shared protected object in the monument-protection leg-
islation of both countries has led to a number of scholarly studies comparing
their legal regulations for cultural heritage protection (Herych 2013; Glen 2015;
Herych 2015; Mazur and Myshchak 2019; Kharkovenko 2022). It has also
prompted studies in Ukraine of Poland’s state management system for cultural
heritage protection (Stepaniuk 2020).

However, the relevant starting point for each countries’ decision regarding
an appropriate protection regime remains the World Heritage Committee’s
decision establishing that wooden churches included in the UNESCO World
Heritage List should be protected at the highestlevel. In Poland, this is achieved
through inclusion in the National Heritage Register under the Act on the
Protection and Care of Historic Monuments (2003). In Ukraine, it is achieved
through inclusion in the State Register of Immovable Historic Monuments
under the Law on the Protection of Cultural Heritage (2000). Accordingly, for
the purposes of this article, it is necessary to analyse and compare the highest
levels of cultural heritage protection in Ukraine and Poland.
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Ukrainian legislation on the protection of cultural heritage exhibits several
shortcomings. Its most evident drawback is a lack of terminological clarity,
with legislative acts employing various concepts, including ‘object of cultural
heritage, ‘monument of cultural heritage’, ‘monument of history and culture),
‘cultural values’, and ‘cultural goods, among others (Wieser et al. 2023, 245;
Bilash 2022, 365-366). Moreover, cultural heritage protection is governed by
several normative acts, and two registers are maintained (the State Register of
National Cultural Heritage, and the State Register of Immovable Monuments
of Ukraine) in addition to the National List of Elements of the Intangible
Cultural Heritage of Ukraine.

In Ukraine, immovable cultural heritage falls within the scope of the Law
‘On the Protection of Cultural Heritage’ of 6 August 2000 No.1805-III, pro-
vided it is classified as an object of cultural heritage. Under this law, the con-
cept of cultural heritage objects is limited to immovable items. In particular,
such objects include landmarks; structures (creations); complexes (assem-
blies) and their parts; as well as territories or water bodies and other natural,
natural-anthropogenic, or artificial objects, regardless of their state of pres-
ervation, that have come down to us and are valued from an archaeological,
aesthetic, ethnological, historic, architectural, artistic, scientific, or artistic
perspective and have preserved their authenticity. This interpretation is often
criticised, since it does not fully correspond to the broad understanding of the
term ‘cultural heritage’ as set out in the 2005 Council of Europe Framework
Convention on the Importance of Cultural Heritage for Society, signed on
behalf of Ukraine in 2007 and in force since 2013°.

Nevertheless, the terminological definitions in Ukraine’s national law cor-
respond to the provisions of the 1972 UNESCO Convention on the Protection
of the World Cultural and Natural Heritage”. This is important in the context

6 Cultural heritage is defined here as a set of resources inherited from the past that people,
regardless of their affiliations, consider to be a reflection and expression of their values,
beliefs, knowledge, and traditions. It encompasses all aspects of the environment that have
emerged due to interactions over time between people and places. Therefore, it covers a
range of objects that is broader than immovable monuments.

7 Inthe 1972 UNESCO Convention, cultural heritage is defined in Article 1 as:

“— monuments: architectural works, works of monumental sculpture and painting, elements
or structures of an archaeological nature, inscriptions, cave dwellings and combinations of
features, which are of outstanding universal value from the point of view of history, art or
science;

“— groups of buildings: groups of separate or connected buildings which, because of their
architecture, their homogeneity or their place in the landscape, are of outstanding universal
value from the point of view of history, art or science;
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of analysing the protection and preservation of wooden churches in the
Carpathian region. In addition, records of immovable monuments of cultural
and archaeological significance are maintained in the unified State Register
of Immovable Monuments of Ukraine®, which is actively compiled by the
Ministry of Culture and Information Policy under the categories of monu-
ments of national and of local importance.

The separate legal regulation of the protection of immovable objects of cul-
tural heritage in Ukraine is also supported by judicial practice. In particular,
the Grand Chamber of the Supreme Court has noted that immovable objects of
cultural heritage, unlike other immovable property, have a unique legal nature.
They possess specific characteristics that give them not only value as immova-
ble property (‘material’ value), but also as historic and cultural assets (‘intangi-
ble) ideological value). Accordingly, the destruction of an immovable object of
cultural heritage causes damage not only to its owner or possessor (who loses
immovable property), but also to society as a whole, because the ‘intangible’
historic and cultural value formed over generations is lost. For these reasons,
immovable objects of cultural heritage require special protection, including by
state authorities and local self-government bodies, for whom such protection is
a priority area of activity (Decree of 12 September 2023, Case No. 910/8413 /21).
Therefore, the protection of immovable objects of cultural heritage is a task of
the Ukrainian state; the priority of this duty is embedded in national legisla-
tion, of which an integral part consists of ratified international conventions.

Heritage protection in Poland is based on the Act of 23 July 2003 on the
Protection and Care of Historic Monuments. It specifies the following catego-
ries of monuments: immovable monuments, in particular cultural landscapes;
urban and rural layouts, as well as building ensembles; works of architecture
and the construction industry; sites of technology; parks, gardens, and other
forms of designed greenery; movable monuments, in particular works of
graphic art, craftsmanship, and applied art; collections of objects assembled
and arranged according to the concepts of their creators; numismatic items,
historical mementoes, including in particular military accessories, standards,
stamps, badges, medals, and decorations; products of technology; library
materials; musical instruments; works of folk art, handicrafts and other eth-
nographic objects; and items commemorating historic events or the activities

“— sites: works of man or the combined works of man and nature, and areas including archae-
ological sites which are of outstanding universal value from the historical, aesthetic, ethno-
logical, or anthropological point of view.”

8 See: https://mcsc.gov.ua/kulturna-spadshchyna/derzhavnyy-reiestr-nerukhomykh-pam-iatok
-ukrainy/ [accessed 31 Jan. 2026].
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of outstanding personalities or institutions; as well as archaeological monu-
ments, in particular the ground remains of prehistoric and historical settle-
ments, cemeteries, barrows, and relics of economic, religious, and artistic
activity.

Thus, compared with the Ukrainian framework law, the Act’s regulatory
scope is broader, since it also covers movable and archaeological objects. This
corresponds to a broad understanding of cultural heritage as encompassing
tangible (castles, museums, works of art), intangible (songs, traditions, etc.),
and digital (born-digital and digitised) heritage. It also includes monuments,
sites, landscapes, skills, practices, knowledge, and expressions of human
creativity.

5 State Registration

Despite terminological differences, the highest level of protection under the
national legislation of Ukraine and Poland provides for similar protection
regimes, including special rules for the state registration of cultural heritage
objects, the exercise of ownership rights in respect of such objects (the imple-
mentation of owners’ rights and obligations, and the conclusion of protection
agreements), as well as the management and monitoring of cultural heritage
objects.

All immovable monuments in Ukraine are entered in the State Register of
Immovable Monuments of Ukraine. Accordingly, the highest level of protec-
tion is afforded to monuments of national importance that are recorded in the
Register under this category. To enter an object of cultural heritage of national
importance in the Register, a relevant decision must be adopted by the Cabinet
of Ministers of Ukraine; that is, a government act is necessary. It should be
noted that the wooden churches currently on the UNESCO World Heritage List
were entered in the Register at different times, some of them only after their
inclusion on the UNESCO list — for example, the churches in the villages of
Uzhok and Yasinya in 2018, the church in the town of Nizhny Verbizh in 2012,
and the churches of the city of Rohatyn in 2024.

Under Poland’s Act on the Protection and Care of Historic Monuments,
immovable monuments are entered into the Registry of Cultural Property by
a decision of the Regional Conservator of Monuments, either ex officio or at
the request of the owner of an immovable monument or the user of the land
plot on which the monument is located. The monument’s surroundings, as
well as its geographical, historical, or traditional names, may also be entered
in the Registry. An immovable monument’s entry in the Registry, made at the
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request of a regional conservator of monuments, is recorded in the land regis-
ter and real-estate cadastre and officially published in a voivodeship gazette.
The regional conservator of monuments must immediately inform the com-
petent superior authority of both the initiation of proceedings concerning
an entry in the Registry and the completion of those proceedings. Thus, local
self-government bodies in Poland have a broader scope of competence in the
field of cultural heritage protection than their counterparts in Ukraine.

A distinctive feature of Ukrainian legislation on cultural heritage protection
is the statutory obligation imposed on monument owners to conclude a pro-
tection agreement with a cultural heritage protection authority. A protection
agreement is an administrative contract concluded between the owner of a
monument and the competent cultural heritage protection body, establishing
the regime for use of the cultural heritage monument, including the territory
on which it is located. Such agreements are intended to specify the conditions
governing monument use, the types and terms of restoration, conservation,
and repair works, measures for the arrangement of the surrounding area, and
other protective measures as determined necessary by the relevant of cultural
heritage protection authority.

6 Administration and Monitoring

The legal status of wooden churches inscribed on the UNESCO list, in both
Ukraine and Poland, is generally equivalent to monuments protected at the
highest level, taking into account their specific features. The nomination of
a wooden church ensemble to the World Heritage List requires Ukraine and
Poland to implement a monitoring system to maintain their physical condi-
tion and to eliminate potential threats. This includes restrictions on land-use
development within the immediate vicinity of the properties and their buffer
zones. A special feature of this joint nomination is that non-compliance with
legal requirements in relation to even one of the sixteen churches can lead to
the deletion of the entire site ‘Wooden Churches of the Carpathian Region
of Ukraine and Poland’ from the UNESCO list (Marusyk 2023, 68). Ensuring
appropriate conditions is therefore a shared responsibility of both countries.
UNESCO Decision No. 1424 on the nomination itself contains specific rec-
ommendations for the organisation of protection and management. In par-
ticular, it provides that the management of the serial property will be coor-
dinated by a steering committee acting on behalf of the Ministers for Culture
of both countries, which will work with the administrators of the tserkvas to
ensure their conservation and to initiate training courses. Experts in various
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fields will be invited to the steering committee meetings, and the committee
is also obliged to invite the owners and curators of the properties, as well as
ecclesiastical and secular authorities, to participate in ongoing cooperation
with regional and local self-government authorities and restoration services.
In this context, it is important to note that monitoring measures are aimed
at verifying compliance with cultural heritage protection legislation and the
proper maintenance and use of the monuments, rather than interfering with
the religious or economic activities of the owners (Clause 54 of the ruling of
the Supreme Court of Ukraine, panel of judges of the Cassation Administrative
Court, 16 March 2020, Case No. 826/6522/15).

However, the primary bodies entrusted with powers of protection and
monitoring are the relevant national ministries. In Poland, an extensive sys-
tem of state administrative bodies is involved in heritage protection, includ-
ing the Department of Monument Protection and the Department of Cultural
Heritage within the Ministry of Culture and National Heritage, as well as
voivodeship administrations for the protection of monuments headed by the
General Custodian of Monuments. The National Institute of Cultural Heritage
provides expert support to the Ministry and professional assistance in updat-
ing and publishing monument registers, advising the minister, and carrying
out several other related tasks.

In Ukraine, the Ministry of Culture and Information Policy of Ukraine is the
central executive authority entrusted with formulating state policy in the field
of cultural heritage protection. Since the legal status of the wooden churches is
comparable to that of national monuments, the Ministry approves: their alien-
ation or transfer by their owners to other persons for possession, use, or man-
agement; protection agreements for monuments of national importance; sci-
entific project documentation for the conservation, restoration, rehabilitation,
museumification, repair, and adaptation of monuments of national impor-
tance; and programmes and projects involving urban-planning, architectural,
and landscape interventions affecting monuments of national importance and
their territories, as well as historical and cultural reserves, historic and cultural
protected territories, protection zones, protected archaeological territories,
and the historical areas of inhabited places, among other powers. The Ministry
reports annually to the Cabinet of Ministers of Ukraine and the public on the
state of preservation of cultural heritage sites, and also it submits to the gov-
ernment and the UNESCO World Heritage Committee an annual report on
the state of preservation of world heritage sites and on the implementation of
the Convention and the decisions of the UNESCO World Heritage Committee.
Recommendations of the UNESCO World Heritage Committee regarding
urban-planning projects, architectural and landscape transformations, land
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reclamation, roads, and works affecting World Heritage sites, their territories,
and buffer zones are mandatory.

The Ministry also establishes a supervisory board for each World Heritage
site, including the wooden churches located in the territory of Ukraine
inscribed in the UNESCO list, and approves its composition. The supervisory
board is a special body whose main tasks are:

— monitoring the implementation of the management plan of the World

Heritage site;

— reviewing the management plan of the site and submitting proposals for
amendments to the site’s management body;
— approving the annual report on the site’s state of conservation and the
report on the state of implementation of its management plan;
— providing recommendations on organisational, personnel, design, and
financial measures for the preservation of the site;
— resolving disagreements concerning the development and preservation of
the site.
Thus, the wooden tserkvas of the Carpathian region possess immense historic,
social, and artistic value, as they are authentic, accessible, and integral. At
the same time, there is a real threat of their destruction and disappearance,
since small wooden structures often do not fully meet the needs of modern
religious communities, and their preservation and restoration are financially
prohibitive for small communities living in mountainous areas. For this rea-
son, Poland and Ukraine are taking appropriate measures to preserve these
wooden churches for future generations. Although legal regulations regarding
cultural heritage protection in Poland and Ukraine differ in some respects that
are currently not significant, the joint inscription of these cultural heritage
monuments on the UNESCO list encourages mutual study of the neighbouring
state’s legal regulations, the sharing of administrative experience, and the dis-
semination of best practices.
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The European Network of Regional Culinary
Heritage as an Instrument of Support for Regional
Identities

Monika Zuchowska-Grzywacz

Abstract  Systems of food-quality support play a crucial role in promoting and pro-
tecting the unique culinary traditions of Europe’s diverse regions. This paper analyses
the role of the European Network of Regional Culinary Heritage (ENRCH), in compari-
son with selected parallel initiatives, as an effective instrument for supporting regional
identities by encouraging the discovery and promotion of local flavours, cooking tech-
niques, and regional products. ENRCH enabled the sharing of experience and coop-
eration among various regions, thereby strengthening bonds within local communi-
ties. By organising festivals and cooking workshops and promoting local producers,
the Network helped to build cultural awareness of culinary heritage and to generate
economic value. It also functioned as an educational platform, promoting sustainable
cooking and farming practices and care for the natural environment. By disseminating
traditional methods of food production and consumption, the Network fostered the
preservation of biodiversity and unique regional ecosystems. By integrating culinary
heritage into culture tourism, the Network stimulated local economic development,
promoting culinary attractions as an inextricable part of travel around European
regions. In effect, the Network not only helped to preserve regional identities but also
contributed to a growing tourist interest and generated additional sources of income
for local communities.

It is no accident the foregoing is couched in the past tense, since organisational
changes of ENRCH’s structures have had a considerable impact on its operation and
on the promotion of support for regional identities. The processes within ENRCH not
only highlight its underlying assumptions, but also demonstrate the significance of
management and of actions connected with politico-legal aspects for quality and
effectiveness.

Given the nature of the subject matter, alongside a few monographs, the analysis
draws extensively on online and journalist materials, as well as on by-laws. Although
ENRCH is of predominantly local importance, observing its effect on reinforcing
regional identities has revealed a range of additional aspects.

Keywords regional identity — quality systems — interregional cooperation —
development of local economy - significance of cultural heritage
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1 Introduction

Food quality systems play an important role in supporting national identity,
particularly through legal regulations that protect and promote unique prod-
ucts associated with a given country or region. Many European states, includ-
ing Poland, provide special legal frameworks to identify, certify, and protect
products linked to national and regional culinary cultures (Mrozek 2023, 7).
Such systems operate at various levels: international, EU, national, and local.
They are primarily designed to guarantee that food available on the market
meets defined standards of health safety and quality, thereby fostering con-
sumer trust. Food quality support systems therefore play a major role in ensur-
ing access to safe, healthy, and quality products (Sikorska 2017, 13). Legal pro-
tection mechanisms also stimulate local economic development, since quality
systems enhance the prestige and market value of products. Legal regulations
additionally help counteract illegal imitation that could undermine the value
of traditional products. It should be noted, however, that participation in a
quality system entails additional costs for entrepreneurs, since changes must
often be implemented at the farm level and compliance with the system’s
standards requires mandatory auditing (Systemy jakosci produktéw rolnych
i srodkéw spozywczych. Wsparcie na przystepowanie do systemdéw jakosci,
2021).

The scale of a given food quality support system also matters. Systems oper-
ating on the EU level, for instance, benefit from the organisation’s institutional
apparatus and therefore have a different standing than independent initia-
tives. The latter, such as the European Network of Regional Culinary Heritage
(ENRCH), have built their status over years by fostering the confidence of
members and consumers.

2 Selected Systems of Food Quality Support as a Background
to the European Network of Regional Culinary Heritage

There are numerous food quality systems operating at global, European, and
locallevels. They entail various forms of legal protection and rules of operation.
Given their number, it is impossible to describe them in anything approaching
an exhaustive manner, especially since they range from highly formalised sys-
tems established by public authorities to schemes operated on the basis of pri-
vate standards. Owing to constraints of space, only selected systems that may
be linked to ENRCH are discussed here, in order to highlight particular aspects
of the protection of regional identity.
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At the European Union level, systems protecting the marking and naming
of regional products are among the most recognisable food quality schemes.
Systems such as the Protected Designation of Origin (PDO), Protected
Geographical Indications (PGI), and Traditional Speciality Guaranteed (TSG)
are intended to promote products that are closely associated with a certain
region and produced in accordance with traditional methods. These desig-
nations are regulated under EU law and serve to protect food products of a
specified origin or tradition. Products covered by these systems must meet
precise requirements to guarantee their quality, authenticity, and connection
to a given region (Caltka 2008, 109-110). Beyond safeguarding culinary heritage,
these schemes also contribute to local economic development. As a result, pro-
tected products help to uphold national or regional identities while function-
ing as recognisable symbols of quality on the international stage.

Organic certification systems constitute another major pillar of food quality
support. Organic products must meet strict cultivation and husbandry require-
ments, such as a minimal use of chemicals and the adoption of sustainable
production methods (Leskiewicz 2010, 123-124). Organic certification attests
that a given product has been produced in accordance with the principles of
environmentally friendly farming, thereby guaranteeing its quality and mini-
mising adverse environmental impacts (Siebeneicher 1997, 33). Such products
are not directly or formally linked to a particular region, although they are
often deeply associated with the culture of a given area.

Modern agriculture also makes use of systems such as GlobalG.A.P., which
promotes good agricultural practices worldwide. GlobalG.A.P. is an inter-
national standard focused on food safety, environmental protection, worker
safety, and animal welfare. GlobalG.A.P. certification helps producers meet
the requirements of customers and retailers while ensuring the production
processes comply with international standards. Although GlobalG.A.P. does
not focus directly on regional products, it may nonetheless play an important
role in their manufacture and promotion, particularly by helping to ensure
high levels of food quality and safety. GlobalG.A.P. introduces requirements
for responsible farming, including sustainable water management, reduced
pesticide use, and the protection of soil and biodiversity, as well as occupa-
tional health and safety. These guidelines may be applied by both large farms
and small producers, which makes the standard universal. Regional products,
often relying on traditional production methods and local raw materials, can
use GlobalG.A.P. certification to demonstrate that their production processes
conform to best agricultural practices and meet international standards. As
a result, such products may gain greater consumer trust and compete more
effectively in domestic and international markets. In the case of culinary
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heritage products, GlobalG.A.P. can help combine tradition with contempo-
rary requirements for food safety and environmental protection. Although
GlobalG.A.P. is not specific to any region or tradition, its implementation
may support producers in maintaining high quality and contribute to wider
promotion of local products. From a legal perspective, GlobalG.A.P. may also
aid regional producers in adapting to international regulations governing the
export of agricultural and food products, enabling expansion into foreign mar-
kets while preserving the regional identity of products (GlobalG.A.P. 2024).

National food quality systems are crucial instruments for supporting and
regulating agricultural production in Poland, especially in the context of
the Common Agricultural Policy (CAP) for 2023—2027, as set down in the
Strategic CAP Plan Act of 8 February 2023 (O] 2023, item 412). These systems
are recognised by the competent minister for rural development pursuant
to Article 7(1) of the Act, which refers to the provisions of the Commission
Delegated Regulation (EU) 2022/126 (O] L 20 of 31 Jan. 2022, pp. 52-94). The
recognition process is based on the fulfilment of certain key criteria.

First, products manufactured under these systems must possess specific
characteristics resulting from particular cultivation and production methods,
or demonstrate exceptional quality exceeding market standards. This criterion
relates to public health, plant and animal welfare, and environmental protec-
tion. The systems must also be open to all producers, ensuring inclusivity and
transparency. In addition, the product specifications applied under such sys-
tems must be verified by competent authorities to guarantee compliance with
the required standards.

It should be emphasised that if a quality system no longer meets these cri-
teria, the minister may withdraw its recognition pursuant to Article 7(3) of the
Act. This mechanism ensures ongoing oversight of the quality of products pro-
duced under national quality systems and the maintenance of high standards
that promote safety and transparency in the agricultural sector. In domestic
practice, quality systems are intended to enhance consumer trust and facil-
itate producers’ access to EU markets, provided that the products meet the
relevant quality standards and are fully traceable at every stage of production
(Krajowe systemy jako$ci zywnosci, 2023).

In Poland, various national systems supporting food quality exist, includ-
ing Quality Tradition (Jako$¢ Tradycja, 2020), Meet Good Food (Poznaj Dobrg
Zywnoéé 2022), and Integrated Production (Integrowana produkcja roélin,
2023), as well as food quality systems for meat products: QualityMeat Program
(QMP) (QualityMeat Program =2024), PQS (PorkQuality System) (System
Jakosci Wieprzowiny 2024), and the System of Guaranteed Food Quality
(QAFP) (System Gwarantowanej Jakoéci Zywnoéci 2024), which is also open to
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other products. These food quality systems were established to protect culinary
heritage, reward the best and unique traditional and regional products, and
provide producers with protection against unfair competition. These national
food quality systems are open to any producer who undertakes to meet the
requirements of a given quality system. Through these programmes, producers
can distinguish their products from those of competitors, while consumers can
be assured that the products they buy meet specific quality standards (Krajowe
systemy jako$ci zywnosci 2023).

These systems tend to promote transparent production processes, higher
food-production standards, and the protection of culinary heritage. As a result,
consumers can be confident that the products on offer are not only tasty and
healthy, but also aligned with ecological and social values. The systems also
support farmers and producers by helping them gain market recognition and
strengthen their competitiveness at home and abroad. They are closely con-
nected to the European Network of Regional Culinary Heritage, which offers a
different, yet undeniably important, dimension of protection.

3 The European Network of Regional Culinary Heritage

The European Network of Regional Culinary Heritage (ENRCH) brings together
member regions from all over Europe. It aims to support the development
and promotion of regional culinary-heritage networks by highlighting local,
regional, and traditional foods. ENRCH members include restaurateurs and
owners of other types of catering facilities, farms and agritourism farms selling
their produce, wholesalers and retailers, food producers and processors, hotels
and other accommodation providers offering food, as well as other types of
organisations.

ENRCH was initiated in 1995 in northern Europe — more specifically, in the
Swedish region of Scania and on the Danish island of Bornholm. Its member-
ship has been expanded on a regular basis to include regions from all across
Europe that work with a range of business partners, regional coordinators, and
licensees (20-lecie Europejskiej Sieci Dziedzictwa Kulinarnego, 2015).

Despite a major organisational change within ENRCH, its original assump-
tions will be discussed below, as they continue to be officially promoted by
the private owner who took over the Network, although its current realities
differ from the initial aspirations. ENRCH was established to promote the tra-
ditional production of regional food products and to help customers and tour-
ists access characteristic regional foods. Indirectly, it fosters regional and inter-
regional development and collaboration. The Network brings together small
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food producers and local restaurants and shops. Membership assures tourists
and consumers that the products and meals on offer are prepared with qual-
ity products, according to traditional recipes, and sourced from a particular
region. Its symbol and guarantee is a shared international logo, which all mem-
bers are entitled to use.

ENRCH is organised into three levels: European Coordinator, Regions, and
Enterprises. The European-level coordinator is responsible for the shared
logo, issuing licences to regions, administering the official Culinary Heritage
website, and coordinating joint European actions. Regional coordinators are
also active within the Network and are tasked with recruiting new members
in their regions. European coordinators assist, advise, and promote regions,
entrepreneurs, and their products on the shared website. Once approved by
the coordinators, regions are licensed to use the logo and become responsible
for approving entities in their region and for local actions. A group of entrepre-
neurs from a given region, regional government, public institutions, compa-
nies, foundations, and the like can apply to become regional members of the
Network. A coordinator appointed by the owner of a regional licence recruits
enterprises and acts as their contact personl. Enterprises from approved
regions can apply for the membership in ENRCH. Approved entities become
members of both the regional and European networks, becoming ambassa-
dors for regional products. They are licensed to use the shared logo for display
to consumers and are promoted on the official Culinary Heritage website.

An entity wishing to take part in ENRCH applies to the European
Coordinator as a so-called Candidate Region, using an application form avail-
able on ENRCH’s official website. A Candidate Region is initially supported
by the European Coordinator and attends a compulsory two-day training
arranged by the European Coordinator. Following the training, a Candidate
Region applies for Approved Region status, with full rights as a member of the
European Network.

Approved entities must be ‘connected to the region, meaning that they
should contribute to positive regional development and specialise in products
made in the region, forming part of its cultural heritage or grown/ produced
by entrepreneurs who maintain strong regional ties. Approved restaurants
should offer dishes clearly linked to their region, that is, made locally. A dish
may itself be part of the region’s cultural heritage or enhance the attractive-
ness of regional food products.

1 ‘Enterprise’ and ‘entrepreneur’ are used in a general sense, and include both farmers and
farm managers.
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Approved enterprises may use the ENRCH logo only in connection with

products that meet the following criteria:

a) raw materials are produced in the region; or

b) raw materials may be imported if a product is expressly connected with
the region and most of its value is derived from the region (Kieljan, 201,
s. 58 60).

ENRCH promotes products based on local raw materials, strongly linked to a

region, and commonly integrated into its cultural heritage. As a result, it not

only supports the preservation of traditional production methods, but also

the rollout of contemporary initiatives based on local identities, reinforcing

bonds among European regions and enhancing their tourist and economic

attractiveness.

4 Organisational Changes to the European Network of
Regional Culinary Heritage as a Weakening of Its Systemic
Status

From 1 August 2021, the trademark rights to the European Network of Regional
Culinary Heritage (ENRCH) were transferred to the Latvian non-governmental
organisation Latgale Culinary Heritage Center, represented by Niclas Fjellstrom.
The change raised a range of formal and legal doubts, especially as no prior
notice of the planned change of ownership or the Network’s reorganisation
had been circulated. The intellectual property rights to the logo were trans-
ferred without notifying the regions, which learned of the change after the fact.
The new owner introduced various modifications to the Network’s operating
regulations, including a shift of in scope from European to global, the intro-
duction of new licence fees, and annual audits. The membership structure was
changed on the website, and each member was required to enter into a new
licence agreement, implying additional costs (Uchwata w sprawie wystgpienia
Wojewddztwa Dolnoslaskiego z Europejskiej Sieci Regionalnego Dziedzictwa
Kulinarnego, 2022; Europejskie dziedzictwo kulinarne z Kujaw i Pomorza juz
nieaktualne 2023).

In these circumstances, the Food Commission of the Polish Regions
Association addressed a letter to the Foreign Minister on 14 February 2022,
expressing its concerns about the changes (Z posiedzenia Komisji ds. Zywnoéci
ZWRP 2022). On 30 May 2022, the Foreign Minister acknowledged that there
were reasons to terminate the existing agreement and that, if the new rules
were accepted, the competent minister would have to be asked to issue a
new decision. The Minister noted that the changes to ENRCH’s structure and
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objectives, leading to the emergence of a new entity named Culinary Heritage,
might contradict the priorities of Polish foreign policy and the regions’ inter-
national cooperation. Opening Culinary Heritage to global markets beyond
Europe may breach the previously established framework of regional coop-
eration and promotion of local businesses. As a consequence, the operation
of the new structure may fall outside the scope of Poland’s foreign policies,
with the potential risk of working with regions and entities not included in this
framework. On 24 September 2022, the Food Commission of the Polish Regions
Association issued a recommendation for Polish regions to withdraw from
ENRCH and discontinue the promotion of its logo, stressing that the changes
in the Network no longer served the regions’ initial interests and were contrary
to their strategic objectives? (Uchwata w sprawie wystgpienia Wojewddztwa
Dolnoslaskiego z Europejskiej Sieci Regionalnego Dziedzictwa Kulinarnego,
2022; Projekt uchwaly w sprawie wystapienia Wojewodztwa Opolskiego z
Europejskiej Sieci Regionalnego Dziedzictwa Kulinarnego (ESRDK); European
Network of Regional Culinary Heritage [ENRCH], 2022).

Can the ENRCH, now ‘Culinary Heritage), be said to have shifted from an
instrument supporting national identity into a potential source of divisions?
Entrepreneurs are now forced to remove their signs and change labelling and
promotional materials. A belief has emerged that anyone can now ‘buy’ the
logo, regardless of the quality of their food. As a result, work has begun on
creating a new logo certifying high-quality regional food in order to fill the
gap in the market. A working name is already in place — European Heritage:
Tastes of the Regions — and every regional government will be able to join this
network (Koniec ze znakiem Dziedzictwo Kulinarne Warmia Mazury Powisle.
Co to oznacza? 2023). It is to be based on the existing Polish programme ‘Our
Culinary Heritage — Tastes of the Regions’, which promotes regional products
and dishes that form part of local culinary traditions. It is designed to protect
and popularise unique tastes characteristic of Poland’s diverse regions, reflect-
ing their history, culture, and tradition. The programme supports local produc-
ers, restaurateurs, and craftspeople who make food using traditional methods
and local raw materials, while ensuring the authenticity and high quality of
their products.

‘Our Culinary Heritage — Tastes of the Regions’ organises competitions, fairs,
and other events promoting local specialities in order to raise public awareness
of the diversity of Polish regional cuisine. Products and dishes that contribute
to building regional identities, support local economies, and help preserve
culinary cultural heritage are recognised and distinguished. Award-winning

2 It should be noted not all Polish entities have withdrawn from participation in ENRCH.
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products are often certified for quality, which enhances their prestige and
recognition in domestic and international markets (Informacje ogélne, Nasze
Kulinarne Dziedzictwo, 2024).

Initiatives such as ‘European Heritage: Tastes of the Regions’ may not only
foster local economies, but also help consumers better understand and appre-
ciate the diversity of tastes across Europe. Such initiatives promote regional
products among tourists, support local farming, and raise ecological and social
awareness of food production. These tastes, though regional, gain international
recognition and become part of the global market and culinary culture. Such
initiatives may become effective elements in systems fostering culinary iden-
tity, filling the gap left by the changed European Network of Regional Culinary
Heritage.

5 Conclusion

Food quality systems not only help safeguard national culinary heritage, but
also reinforce national identity in the context of globalisation and the grow-
ing homogenisation of tastes. By protecting products inextricably linked to the
history and tradition of a given nation, they foster regional development, pre-
serve heritage, and support national culinary culture.

ENRCH played an important role in supporting regional identity by promot-
ing local culinary traditions and food products. The network of regions from
different European countries emphasised the values of regional dishes, reci-
pes, and ingredients characteristic of the particular areas. By certifying local
manufacturers, restaurants, and farms, ENRCH fostered the authenticity and
quality of culinary heritage, helping to preserve tradition and pass it on to suc-
cessive generations.

Promoting local products as part of ENRCH also helped strengthen regional
identity by highlighting the uniqueness of local culture and culinary history. It
also stimulated regional economies, since certified producers and restaurants
gained recognition and attracted interest both at home and abroad, drawing
tourists in search of authentic tastes. ENRCH not only protected and promoted
local traditions, it also built bonds between regions collaborating within the
Network, creating joint projects and shared experience. This cultural exchange
enriched both producers and consumers while supporting sustainable regional
development and the preservation of Europe’s culinary heritage.

In the context of a private entrepreneur taking over the Network, however,
the complex relationship between private management and the protection of
cultural and culinary heritage must be considered from a legal perspective.
The transformation of an originally social initiative into a commercial project
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may undermine the idea of supporting the authenticity and quality of regional
products. The privatisation of the Network has led to changes, with possible
adverse effects on the initiative as a result of a departure from its original
assumptions of protecting culinary traditions, supporting local producers, and
assuring product quality. This raises questions about the legal protection of
regional products and services, as well as the regulation of certification and
quality marks such as logos. When a private entrepreneur takes control of such
a network, standards may become looser, which can undermine safeguards for
regional products based on relevant legal instruments such as geographical
indications or quality certificates granted under domestic or European law.

The privatisation of ENRCH may lead to a loss of confidence among both
consumers and local producers who previously relied on the Network’s sup-
port as a means of promoting their traditional products. A shift towards a
more commercial management of the Network may undermine the objectives
of sustainable regional development and heritage protection that have been
central to its operation. As a result, licence agreements, regulations, and qual-
ity standards may need to be revised, even though they should ideally remain
unchanged regardless of who manages the initiative.

Private management may also give rise to challenges related to monitor-
ing and auditing quality standards, since public institutions may have limited
control over the entrepreneur’s decisions. From a legal perspective, adequate
regulations are needed to safeguard the interests of both local producers and
consumers seeking genuine, high-quality products, and to prevent a decline in
support for regional identity and product quality.
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An Evaluation of the Polish Historic Monument
Protection Law After Its Twenty Years in Force

Kamil Zeidler

Abstract  After being in force for more than twenty years, the strengths and weak-
nesses of Poland’s Historic Monument Protection Act of 23 July 2003 can be assessed
with some confidence. This assessment relies not only on an analysis of the Act’s nor-
mative contents (‘law in books’), but above all on its practical dimension — the applica-
tion of the historic monument protection law in Poland (‘law in action’). This concerns
several dimensions, which will be discussed in this paper. The evaluation ultimately
gives rise to a set of proposals for necessary amendments to the law; moreover, it also
points to the need to introduce far-reaching changes to the conservation administra-
tion system, as well as major adjustments to the process of applying the historic mon-
ument protection law itself.

Keywords cultural heritage protection law — historic monument protection law —
the Historic Monument Protection Act — systems of historic monument protection

1 Introduction

Round anniversaries offer good opportunities for a range of retrospectives,
since the passage of time allows us to verify how developments have played
out in practice. In the legal sciences, particular attention is paid to how long a
regulation has been in force and, more importantly, how effective it has been
in achieving goals intended by the legislator. In this paper, I draw attention to
major deficiencies of the 2003 Historic Monument Protection Act (‘the 2003
Act’ below), which has been in force in Poland for more than twenty years
and which I have previously written and warned about (Zeidler 2023, 8-17).
This period is sufficient to make a responsible assessment of the creation of,
amendments to, and — above all — the application of the historic monument
protection law. Owing to space constraints, the following is not an exhaustive
analysis; rather, it offers an overall assessment that highlights a number of cru-
cial issues. Wherever appropriate, I refer to publications that have already dis-
cussed certain matters in greater detail; this is the sole reason for referring to
my earlier work.
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In the first decade after the 2003 Act came into force, sufficient research
material accumulated for a group of scholars to publish their conclusions
in a substantial work (Zeidler 2014, 655). Continuing this line of theoretical
reflection on the application of the law, it is now possible to ask how many of
the postulates advanced at that time were addressed over the following ten
years, and which still remain merely postulates. This is all the more important
because the researchers who carried out those evaluations and expressed their
views have been highly influential in shaping and applying cultural heritage
protection law in Poland in recent years.

Beginning with some general observations, it must be noted that although
the 2003 Act is referred to as ‘the constitution’ of the historic monument pro-
tection in Poland, there are many other sources for this complex branch of
law, namely, cultural heritage protection law (Zeidler and Wegrzyk 2021, 1-27;
Zeidler 20152, 491-506). The application of the 2003 Act involves the exercise
of discretionary powers by public administration, above all by a regional mon-
ument conservator, who issues specific individual decisions in applying the
law. In legal-philosophical terms, this question forms part of a major contem-
porary debate, in Polish legal theory known — after Lech Morawski — as liber-
alism versus communitarianism (Zeidler 2009, 75-83; Zeidler 2016, 535-550).
It concerns the tension between collective and individual interests, present
across various spheres of public, economic, and political life, and manifested
with particular intensity in historic monument protection law.

2 General

The 2003 Act was controversial both when it was passed and earlier, during the
legislative process. Hopes for a new historic monument protection law clashed
with critical opinions and assessments on several issues being addressed. It
must be acknowledged that the Act went some of the way towards implement-
ing the principles and ideas of a democratic rule of law. This is particularly evi-
dent in its allocating a broad range of powers to local authorities, for instance
with respect to certain forms of historic monument protection. Two of the
four protection forms currently in force were devolved to local communities:
the establishment of culture parks, and protection through local land devel-
opment plans. Of course, the fundamental form of protection — the register
of historic monuments — was rightly reserved to the competence of regional
monument conservators, while the designation of historic monuments was
vested in the President of Poland. The remaining two forms, however, as well
as so-called unnamed forms, such as local records of historic monuments or
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praxeological actions such as planning and programmes, were intended to lie
with local authorities. In this sense, the Act met postulates of decentralisation,
de-concentration and subsidiarity as far as feasible in the realities of the early
twenty-first century. Admittedly, proponents of these principles may have been
dissatisfied to some extent; nonetheless, the focus of ‘on-the-ground’ historic
monument protection clearly shifted. Moreover, tasks in historic monument
protection were incorporated directly into the three local government acts as
obligatory duties of local authorities at all three levels (Zeidler 2015b, 181-196).
Unfortunately, the reverse tendency towards centralisation has also been visi-
ble in recent years, expressed in certain amendments to the 2023 Act.

Yet this shift in focus was directly linked to the property transformations in
Poland after 1989. In particular, the former ‘potentate’ among holders of title to
historic monuments — the State Treasury — transferred a large share of historic
monument ownership to local authorities, just as most museums in Poland
were transferred as part of the local government reform. If the issue of historic
monument protection is viewed from the perspective of ownership rights,
several groups of ‘strategic owners’ emerge: the state, local government, and,
not least, private owners. The latter include not only private individuals in the
strict sense, but also entrepreneurs and various social organisations, includ-
ing churches and religious associations. This group cannot be ignored, since it
often holds a significant number of major historic monuments, both in terms
of quantity and value. The Catholic Church in Poland, for example, is responsi-
ble for a substantial part of the national cultural heritage, including numerous
historic monuments. The best protection (in the everyday, not legal, sense of
the word) is provided by an aware owner or holder.

3 Systemic and Analytical Approaches to the Application of
the 2003 Historic Monument Protection Act

The discussion that follows adopts two approaches: a synthetic — or, in this
case, systemic (Section 3) — and an analytical one, based on an analysis of the
prevailing regulations with reference to their empirical dimension, that is, the
application of the 2003 Historic Monument Protection Act (Section 4).

In scholarly language, as in everyday speech, certain notions become pop-
ular and fashionable at particular times. The concepts of ‘system), ‘systemic
research), and a ‘systemic approach’ have gained such a popularity in recent
years. A coherent system-building approach has been familiar to philosophers
since antiquity, especially those with ambitions to construct ‘systems’ (Plato,
Aristotle, St Augustine, St Thomas, Kant, Hegel, and many more), whereas the
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methodology of systemic research developed in the second half of the twenti-
eth century. The term gained traction from the 1970s onward and has recurred
in a variety of contexts and with varying intensity. In the Polish theory of his-
toric monument protection, systemic research and related methodological
assumptions were initiated about a dozen years ago. Looking at the many dif-
ferent uses of ‘system’, however, one may conclude that while the concept is
today popular, it also widely misused.

In its most basic sense, a system is: (1) (a least two) elements linked by
mutual relationships and forming a whole that is qualitatively different from
the sum of its parts; (2) a set of elements with a specific structure forming a
whole whose features differ from those of its parts. In this connection, praxeo-
logical findings — especially the work of Tadeusz Kotarbinski, with its prompts
for systemic research — are certainly valuable. In his conception, a system ‘is a
complex object with at least one part different than itself’ (Pszczotowski 1978,
237). Among other things, complex, multi-level systems are emphasised: ‘As
systems are parts of other systems, relative notions like subsystem and supe-
rior system are employed, which means a system may be a subsystem or a
superior system in another order’ (Pszczotowski 1978, 237). As far as the system
of historic monument protection is concerned, from a holistic perspective, his-
toric monument protection law is a subsystem, with the legal system itself a
superior system.

It is self-evident that the basic structure of the historic monument protec-
tion system consists of: (1) the law, (2) financing, and (3) raising social aware-
ness of the need for protection (Zeidler 2007, 273—290). These are clearly the
three indisputable pillars of the system. They also serve as an important guide,
in a systemic approach, of where to look and which factors to address. The
system nevertheless comprises many more detailed components. Key research
questions can be organised around appropriate statements about present
and past states of affairs and postulates for expected changes (Zeidler and
Marcinkowska 2017, 278).

At present, systemic research conducted by a single scholar is out of the
question. The theory of internal and external integration of the legal sciences
is an important concept developed by Kazimierz Opatek and Jerzy Wroblewski
thirty years ago. If, per analogiam extensivam, it is transposed to the context
of the historic monument protection law, these areas prove too extensive not
only for individual researchers but even for small teams. The notion of ‘coor-
dinated’ research is therefore crucial: we all operate within a ‘system’, but only
within the limits each of us is able to grasp and within the research boundaries
each person sets for themselves. From the perspective of a systemic approach,
however, this is not enough.
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4 Problems and de lege ferenda Postulates with Regard to the
Historic Monument Protection Act

The analytical approach must, of course be brief and enthymematic here.
Nonetheless, some detailed comments on the 2003 Act itself, as well as on the
forms and legal institutions of historic monument protection that it regulates,
are necessary. As noted above, the overall assessment of the Act — and at least
some of its subsequent amendments — is certainly positive. There have also
been amendments that have not taken hold, however, as well as institutions
that have not worked and regulations out of step with reality. I will therefore
point out some weaknesses of the Polish historic monument protection law,
while emphasising that many of its elements are commendable. The purpose
of such criticism is not only to highlight weaknesses, lacunae, absurdities,
incorrect application of law, or even inaction, but also to propose solutions. It
is now time to identify the key problems of the 2003 Act.

First of all, the very definition of a historic monument raises multiple doubts
as to its scope and referents. There are moveable and immoveable objects that
are unquestionably historic monuments within the meaning of Article 3 of
the Act. In practice, however, there are also many cases in which it is unclear
whether a given object qualifies as a historic monument in the legal sense.
This cannot be approached lightly or arbitrarily, as it entails interference with
owners’ rights in respect of objects treated as historic monuments. Given the
diversity and individual character of historic monuments, it is of course dif-
ficult to formulate a definition that would encompass all objects deserving
legal protection. Nonetheless, any definition requires attention to the branch
of logic devoted to definition (Zajecki 2012, 23—41). J. Stepnowska has recently
advanced a highly interesting proposal to standardise definitional uncertainty
by means of a so-called value-based approach, which helps to identify a shared
core across notions used in cultural heritage protection law.

Second, the regulations concerning historic monuments, museum objects,
and library and archive materials are not harmonised. Each of these catego-
ries is subject to separate statutory provisions, and contradictions arise where
a single item falls under more that one of these designations. This is there-
fore a sui generis anti-systemic situation, in which different kinds of protected
objects are subject to conflicting legal regimes.

Third, the register of historic monuments — perversely enough, perhaps the
most historic of historic monuments — is the last public register that has not
‘surrendered’ to computerisation and, in many cases, it is outdated in compar-
ison to the situation on the ground. Moreover, it is not standardised in terms
of either temporal or territorial competence. Accordingly, administrative
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decisions to enter historic monuments in the register vary over time and across
territorial jurisdictions, which in turn leads to inequality before the law.

Fourth, entry in the List of Heritage Treasures is a highly controversial form
of protection and has remained a dead letter since it was introduced nearly
a decade ago. No moveable item has been classified as a Heritage Treasure. I
was critical as early as the legislative stage, when the amendment was being
drafted as a special law for individual works, since it would lose its raison detre
once a work was purchased for the Treasury. This form of protection should
therefore either be abandoned entirely or substantially revised.

Fifth, the records of historic monuments, especially at the local level, are a
reasonable and useful instrument that is nonetheless not used or is misused.
In the former case, such records have either never been compiled or are not
properly maintained, despite the statutory obligation; in the latter, the tool is
abused to register items that are not historic monuments in the legal sense.
The records of historic monuments in Gdynia provide an example, with fewer
than 100 ‘registered historic monuments’ and nearly 2,000 ‘recorded historic
monuments’. It should be noted that Polish law does not distinguish between
these categories of historic monuments. The situation is further complicated
by the interference with property rights resulting from the recording of historic
monuments, an issue also addressed by decisions of the Constitutional Court.

Sixth, the entirety of Chapter 2a of the Historic Monument Protection Act,
concerning the national register of lost cultural assets, would merit a more
extensive — though regrettably critical - commentary, which the limits of this
article do not permit. Readers interested in this issue are therefore encouraged
to consult the Chapter themselves.

The seventh point concerns not just the regulations themselves, but also the
practice of their application, namely the management of historic monuments,
research, work, and other activities involving historic monuments — in particu-
lar executive measures, that is, conservation recommendations and, above all,
the permits issued by the regional monuments conservator. This area lies at
the heart of the scope of historic monuments conservator’s discretionary pow-
ers and of interference with ownership rights in the name of protecting the
common good (Kowalska 2018, 387).

Eighth, the issue of archaeological historic monuments and their owner-
ship, as well as searches for and accidental discoveries of historic monuments,
remains contentious, as evidenced by one of the recent amendments to the
2003 Act.

Ninth, the question of exporting historic monuments abroad has always been
emotionally fraught. The original regulation has already been amended — sub-
stantially and rightly — although the intended outcome has not been reached
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in full. The practice of applying the law is problematic here: on the one hand,
there is an evident lack of supervision over historic monuments carried across
borders; on the other, permits — especially for permanent export — are granted
under an excessively restrictive approach. As a result, the regulations become
ineffective, a point that can be examined through economic analysis of law, in
particular through conclusions drawn from the Laffer curve.

Tenth, the administrative system for the protection of historic monuments
is inadequate for the volume of its statutory obligations and duties. In these
circumstances, even with maximum effort and personal sacrifice by staff —
including spending their own money, for example by using private cars without
prospect of reimbursement — historic monuments cannot be protected effec-
tively, as the competent authorities lack funding and resources. Far-reaching,
perhaps even revolutionary, reforms are necessary. The still underdeveloped
administration for the protection of local historic monuments remains a
related issue.

Eleventh, crimes against historic monuments, as well as the issue of the
so-called mixed regulations and their practical application by enforcement
agencies, have been discussed and commented on extensively in the literature
for years. The problem is compounded by the question of applying provisions
governing offences against historic monuments.

The final, twelfth point concerns administrative fines, introduced, among
other reasons, to prevent failures in the application of offence regulations.
While they constitute a sound solution, they also require adjustments to both
the contents of the regulations and, above all, to the practice of law application.

This list of ‘hot spots’ could be expanded to include further regulations
and legal institutions requiring legislative adjustments or, more commonly,
improvements in the practical application of the law. Alternatively, provisions
that over the last twenty years have acquired the status of so-called dead laws
should finally begin to be applied. To protect historic monuments, the law in
force must be both observed and enforced (Zeidler 2010, 585-595). This in
itself would deserve a separate study in legal sociology and politics, but the
limits of this article do not permit this for obvious reasons. The enumeration
offered here would also require broader and more detailed justifications. As
mentioned at the outset, many such justifications are available in multiple
publications on cultural heritage protection law. By way of summary, it may
be added that the 2003 Historic Monument Protection Act has ‘over-regulated’
the field in such a way that the institutional realities of historic monument
protection administration have not been adapted to the statutory require-
ments concerning competences and duties referred to above.



102 ZEIDLER
5 Conclusion

To conclude, let me stress that the protection of historic monuments is both
important and increasingly valued in contemporary democratic states. As the
maxim ars longa, vitae brevis suggests, we are merely fleeting custodians of the
valuable works of former times — works that should be passed on to future gen-
erations in the best possible condition. We may believe that our property rights
authorise the free disposal of things; yet when such things are historic monu-
ments, that right should yield to the common interest, namely the protection
of cultural heritage. In the event of such a conflict of values — essentially a hard
case in law — interests and values must be weighed with particular care.

Obviously, in order to effectively preserve the most valuable ‘traces of the
past’ for future generations, the state power, the will and authority of a regional
monument conservator or even of the Minister for Culture and National
Heritage, are not enough. What is needed is willing cooperation between
public authorities and the actual users of historic monuments, namely, their
owners or holders. This should be pursued as part of so-called discursive
administration. This is another major task for both sides: public authorities
and owners or holders of historic monuments. Without such dialogue, little
can be achieved in the long run, as evidenced by numerous examples from the
practice of applying cultural heritage protection law in general and the 2003
Act in particular.

The tone of this paper may seem pessimistic. Yet, mindful that kind and
constructive criticism is one of the greatest acts of friendship, it is important
to draw attention to matters requiring change, reorganisation, improvement,
or updating — such as the computerisation and regular updating of the register
of historic monuments. This is not to suggest that the analysis is only critical;
rather the aim has been to focus on issues that should be anticipated, legis-
lated for, and subsequently addressed in the practical application of historic
monument protection law.

References

Kowalska, Ewelina. Wfasnosé zabytku a dyskrecjonalna wtadza konserwatorska. Gdansk:
Wydawnictwo Uniwersytetu Gdanskiego, 2018.

Pszczotowski, Tadeusz. Mata encyklopedia prakseologii i teorii organizacji. Wroctaw-
Warszawa—Krakéw: Zaktad Narodowy im. Ossolinskich, 1978.

Zajecki, Maurycy. “Definiowanie poje¢ podstawowych prawa kultury w konteks-
cie zasad wyktadni prawa polskiego”, in Kultura w praktyce. Zagadnienia prawne,



AN EVALUATION OF THE POLISH HISTORIC MONUMENT PROTECTION LAW 103

ed. by Alicja Jagielska-Burduk and Wojciech Szafranski. Poznan: Wydawnictwo
Poznanskiego Towarzystwa Przyjaciét Nauki, 2012: 23—41.

Zeidler, Kamil. Prawo ochrony dziedzictwa kultury. Warszawa: Wolters Kluwer, 2007.

Zeidler, Kamil. “Interwencjonizm panstwowy w $wietle sporu pomiedzy liberalizmem
a komunitaryzmem’, Gdariskie Studia Prawnicze vol. XXII (2009): 75-83.

Zeidler, Kamil. “O dobre prawo dla zabytkéw — rozwazania na gruncie ustawy z 2003 r.
o ochronie zabytkéw i opiece nad zabytkami’, Gdariskie Studia Prawnicze vol. XXIV
(2010): 585-595.

Zeidler, Kamil (ed.). Prawo ochrony zabytkéw. Warszawa—Gdansk: Wolters Kluwer —
Wydawnictwo Uniwersytetu Gdanskiego, 2014.

Zeidler, Kamil. “Przestrzenie badawcze prawa ochrony dziedzictwa kultury”, Gdariskie
Studia Prawnicze vol. XXXIII (2015a): 491-506.

Zeidler, Kamil. “Gmina, powiat, samorzad wojewoddztwa jako skladniki systemu
ochrony dziedzictwa kultury’, Gdariskie Studia Prawnicze vol. XXXIV (2015b):
181-196.

Zeidler, Kamil. “Ograniczenia prawa wlasno$ci w $wietle sporu liberalizmu z komuni-
taryzmem’, Gdariskie Studia Prawnicze vol. XXXVI (2016): 535-550.

Zeidler, Kamil. “Tworzenie i stosowanie prawa ochrony zabytkéw. Refleksje z okazji
dwudziestolecia Ustawy o ochronie zabytkéw i opiece nad zabytkami”, in 20 lat ust-
awy o ochronie zabytkéw i opiece nad zabytkami, ed. by Jadwiga Marcinek. Warszawa:
Narodowy Instytut Dziedzictwa, 2023: 8-17.

Zeidler, Kamil and Marcinkowska, Magdalena (ed.). Dekret Rady Regencyjnej z 1918 1.
o opiece nad zabytkami sztuki i kultury z komentarzem, czyli eseje o prawie ochrony
dziedzictwa kultury. Gdansk: Wydawnictwo Uniwersytetu Gdanskiego, 2017.

Zeidler, Kamil and Wegrzak, Malgorzata. “Cultural heritage law as a complex branch of
law”, Gdariskie Studia Prawnicze no. 2(50) (2021): 11-27.






The Duties and Competences of Local Authorities
in the Protection of Historic Real Estate in Poland

Helena Kisilowska

Abstract Appropriate protection of, and care for, historic real estate requires greater
competence on the part of local authorities. Clear legal instruments are needed to
define the object, principles, objectives, and methods of such protection, as well as
the rights and obligations of both users and local administration. The discussion will
address, inter alia, the legal aspects of protection; national and regional protection
programmes; the integration of real estate protection with land-use planning and
local records of historic monuments (in light of the Constitutional Court’s judgment
of 11 May 2023, file ref. P 12/18); and the use of historic real estate, including assistance
for owners and users with maintenance and repairs. The need to decentralise compe-
tences will be emphasised, in particular by strengthening those of regional and local
(municipal) authorities.

Keywords protection of historic real estate — duties of local authorities — local
records of historic monuments — care for historic monuments

1 Introduction

In today’s globalised world, the need to protect cultural heritage — understood
as the protection of public interest and a fundamental duty of the democratic
state and its administration — is gaining particular significance.

Participation in culture and contact with tangible cultural heritage have
considerable impact on the emotional and intellectual development of socie-
ties, especially on how individuals understand their place in reality and time, as
well as their identification with a country, region, or place of birth or residence.
The protection of historic monuments also plays an important role in build-
ing interpersonal and intergenerational bonds, since, as S. Fundowicz rightly
observes: ‘Without a community, there is no human being. One does not need
a society, but a community — people linked by unique ties’ (Fundowicz 2021,
17). Article 5 of the Polish Constitution sets out the general principle guiding
the actions of citizens and state authorities: ‘The Republic of Poland shall
[...] safeguard the national heritage’, while Article 6 specifies the state’s obli-
gations to provide conditions for the dissemination of, and equal access to,
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cultural property as a source of the Polish nation’s identity. In the light of the
Constitutional Court’s jurisprudence, the protection of historic monuments
constitutes a matter of public interest (K 20/07 OTK-A 2007, No. 9, item 102).

Cultural heritage encompasses a broad range of tangible and intangible
assets. Historic real estate occupies a prominent place among them, as an
important testament to the past and an integral part of contemporary culture.

If historic real estate is to survive as evidence of the continuity of human
existence, both effective instruments and robust legal safeguards for its protec-
tion are necessary. This places a difficult obligation on public administration,
including local authorities, to balance public and individual interests.

Itis assumed here that the socially necessary protection of historic real estate
requires not only action by the state and its central administration, but also
active involvement of local authorities, as those closest to the citizenry. Legal
regulations should facilitate such involvement. A democratic state should base
its administration on principles of public governance, treating citizens as an
integral group of participants in administration and decision-making,

A decentralised approach to the protection of historic monuments also has
an important axiological dimension. Democracy — a system that recognises
the will of the majority as the source of power — is a mode of governance and
compromises-seeking that is particularly well suited to resolving difficult ques-
tions. In this context, education is essential to ensure that communities under-
stand the importance and necessity of protecting historic real estate, including
at the local level.

2 The Duties of Local Authorities in the System of Legal
Protection of Historic Real Estate

The Act on the Protection and Care of Historic Monuments of 23 July 2003
(O] 2022, item 840 as amended) is the fundamental legal act in this regard in
Poland; it has been amended a number of times. Pursuant to Article 3(2), an
immoveable historic monument is real estate or its part, or an ensemble of
properties, created by man or connected with human activity, which consti-
tutes a testimonial of a past era or event, and whose preservation is in public
interest due to its historic, artistic, or scientific value. Public interest is high-
lighted here, to be adequately protected by administrative law. The Act deter-
mines the object, scope, and forms of the protection and care of historic mon-
uments, the rules for creating national programmes of protection and care, the
funding rules for restoration, maintenance, and construction work on historic
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monuments, as well as the organisation of historic monument protection
authorities (Kisilowska 2018, 43).

In line with the Act, the protection of historic monuments involves, in par-
ticular, public administration actions intended to:

— provide legal, organisational, and financial conditions for the continued
preservation, administration, and maintenance of historic monuments;

— prevent hazards that may impair the value of historic monuments;

— prevent the destruction or inappropriate use of historic monuments;

— counteract the theft, loss, or illegal export of historic monuments;

— monitor the condition and intended use of historic monuments;

— address protection duties in land-use planning and development, and in
environment management.

In everyday language, a historic monumentis evidence of the past and ot human

activity that identifies a historical and cultural society (Pruszynski 2001, 74).

The Act lists examples of objects potentially subject to protection, divided into

immoveable and moveable historic monuments. Protection and care extend,

regardless of their condition, to immoveable historic monuments, including in

particular:

— cultural landscapes;

— urban or rural arrangements and building ensembles;

— works of architecture and construction;

— works of defensive construction;

- engineering facilities, especially mines, steelworks, power plants, and other
industrial factories;

— cemeteries;

— parks, gardens, and other designed forms of greenery;

— sites commemorating historic events or the activities of outstanding per-
sonalities or institutions.

Historical or traditional names of buildings, squares, streets, or settlement

units may also be protected. Real estate is a particular type of historic mon-

ument, although it should be emphasised that the Acts largely adopts regula-

tions common to all types of historic monuments.

As a key form of historic monument protection, the Act provides for their
registration and supervision by regional monument conservators, that is, gov-
ernment administration authorities. In consultation with the conservators, a
staroste (chair of the district executive board) may place notices on registered
immoveable historic monuments stating that they are protected.

At the request of the competent minister for culture and national heritage
protection, the President of Poland may designate an immoveable registered
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monument or a cultural park of particular cultural value as a historic monu-
ment and determine its borders.

The List of Heritage Treasures, introduced to the Act in 2015, is a relatively
new form of historic monument protection, covering moveable historic monu-
ments of particular value to cultural heritage (Zalasiniska and Brudnicki 2021, 6).

Alocal council, after consulting with a regional monument conservator, may
resolve to establish a culture park in order to protect a cultural landscape or
preserve distinct landscapes featuring immoveable historic monuments char-
acteristic of local building and settlement traditions. Bans and restrictions may
be introduced for all or part of a cultural park, applicable to: construction work
and industrial agricultural animal breeding; commercial or service activities;
changes to the use of immoveable historic monuments; notice boards, signs,
advertisements, and other signage unrelated to the protection of the cultural
park (except for road signs and signs connected with public order and safety
keeping); and the storage or warehousing of waste.

The protection and care of historic monuments are taken into account when
drafting the following: the national concept for land development; regional
development strategies; regional land development plans; plans for the devel-
opment of territorial waters and business parks; county land development
analyses and studies; local development strategies; studies of the conditions
and directions of local land development; decisions determining the location
of public-purpose investments; zoning decisions; road investment permits;
decisions determining the location of railroad investments; and public airport
permits.

The historic monument protection authorities are: the competent minis-
ter for culture and national heritage protection, represented by the General
Monument Conservator, and the voivods, represented by regional monument
conservators acting in their name.

The Historic Monument Protection Council, an advisory body that issues
opinions on policy regarding historic monument care and protection, is affili-
ated with the minister.

The Act also provides that, at the request of a regional monument conser-
vator, a staroste may appoint social historic monument guardians. Their duties
may be performed by legal entities or organisations without legal personality,
such as partnerships.

A 2022 audit by the Supreme Chamber of Control found that the Minister
for Culture and National Heritage and the General Historic Monument
Conservator, as well as the audited regional conservators, had failed to dis-
charge their duties properly. Despite increased state budget outlays, the pro-
portion of applications approved for funding work on historic monuments (as
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a share of those submitted by a range of applicants) decreased. Central budget
allocations were only weakly supplemented by the National Fund for Historic
Monument Protection, whose annual contributions amounted to only five per
cent of the forecast level. The auditors considered that this may lead to the
irreversible degradation of historic objects (Najwyzsza Izba Kontroli, 2024).

The need to situate local authorities within the system of historic monu-
ment care and protection has not been duly appreciated by the Polish legisla-
tor. General regulations are found in local government legislation and in the
Act on the Protection and Care of Historic Monuments. The responsibilities
of alocal community listed in Article 7(1)(9) of the Local Government Act of
8 March 1990 (O] 2024, item 609) comprise cultural matters, including the pro-
tection and care of historic monuments. County and regional governments are
assigned responsibilities that extend beyond the local level (O] 2024, item 107;
0] 2024, item 566). These are to be carried out, first and foremost, through the
formalised forms of protection provided for in the Act on the Protection and
Care of Historic Monuments and the Land Planning and Development Act of
27 March 2003 (O] 2023, item 977). These include: local registers of historic
monuments, land development policy, the establishment of culture parks, and
preparation of programmes for historic monument care and protection.

The duties and obligations of local authorities concerning the protection of
historic monuments in situations of national threat and during military con-
flicts are set out in the Fatherland Defence Act of 11 March 2022 (O] 2024, item
248). The system and method of historic monument protection in cases of mil-
itary conflict and other special hazards are set down in local of historic monu-
ment protection plans, prepared by local executives (mayors, city presidents)
in consultation with regional monument conservators and the competent
civic defence authorities at county level. These plans may be classified under
the Protection of Classified Information Act. They should be updated annually.

3 Local Records of Historic Monuments

Maintaining local registers of historic monuments is one of the major duties of
local authorities, as it provides the foundation for protective measures at local
level, including provisions in local land development plans and programmes of
historic monument care. Local registers are kept by local executives (mayors,
city presidents) as sets of address cards for immoveable historic monuments
located in the area. At present, local registers include far more entries than the
state register of historic monuments. This entails not only significantly greater
duties and restrictions, but also rapidly rising costs.
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A comprehensive 2019 study of historic monument care and protection
by local authorities showed that 1,875 of Poland’s 2,477 local communities
maintained local registers comprising 573,941 historic monuments, including
409,773 immoveable monuments and 5,921 urban and rural layouts (Ochrona,
2020, 18). These figures are now higher. The National Programme of Historic
Monument Care and Protection for the Years 2023—2026 (Krajowy program
ochrony zabytkow i opieki nad zabytkami na lata 2023-2026), adopted by the
Council of Ministers on 1 December 2023, states that the state register of his-
toric monuments comprises 80,000 immoveable items, whereas the registers
maintained by local authorities contained 600,000 items at the time of the
programme. Such an onerous public duty requires adequate procedures and
financial support.

The regulations conferring on local authorities the competence to maintain
local registers of historic monuments are imprecise and permit practices that
may be harmful to real estate owners. This was reflected in the Constitutional
Court’s judgment of 1 May 2023 (ref. P12/18), which held that Article 22(5)(3)
of the Act on the Protection and Care of Historic Monuments of 23 July 2003,
insofar as it restricts ownership rights in real estate by allowing properties to
be listed as immoveable historic monuments in local registers without guaran-
teeing owners legal protection against such a restriction, is incompatible with
Article 64(1) and (2) in conjunction with Article 31(3) of the Polish Constitution.

The Constitutional Court’s decision triggered a marked change in adminis-
trative court decisions. In its judgment of 19 December 2023 (II OSK 1771/22),
the Supreme Administrative Court emphasised that Article 22(5)(3) must be
interpreted in light of the Constitutional Court’s judgment of 11 May 2023; a
limited judgment removes an unconstitutional interpretation from the legal
system. Courts must take this into account and apply the Constitutional
Court’s ruling accordingly.

The approach of the Regional Administrative Courts has also changed. The
courts now take the view that the entry of a historic monument in local reg-
isters, as well as the inclusion, deletion, or updating of an address card, must
be carried out while ensuring that owners or holders of historic monuments
are afforded at least minimum procedural guarantees enabling them to con-
test effectively the evidence relied upon by the registering authority. Owners
must have a genuine opportunity to address such evidence and to submit their
own motions for evidence challenging the authorities’ conclusions (IISA/LU
1032/23; VIISA/Wa 2018/18).

Despite the Constitutional Court’s judgment, there are still no grounds for
direct application of administrative judiciary procedures to the entry of a his-
toric monument in local registers, even though any restrictions on rights and
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freedoms should be laid down by statute and judicial protection should be
guaranteed. As matters stand, the Act on the Protection and Care of Historic
Monuments should be amended to include provisions governing the proce-
dure for entry in local registers of historic monuments. This view is shared
by A. Jakubowski, who emphasises that any new regulation must assure pro-
cedural guarantees for the owners and holders of historic monuments being
entered in the register, including their right to active participation in the pro-
ceedings and judicial review of the register (Jakubowski 2023, 44).

4 Culture Parks

A culture park is a form of large-area protection that establishes a special legal
regime for the use of a specified area. It is created to protect a cultural land-
scape and preserve distinctive landscapes featuring immoveable historic mon-
uments characteristic of local building and settlement traditions.

Establishment of a culture park requires a protection plan to be drafted and
approved by a local council. The legislator has not granted such plans the sta-
tus of local law, which considerably limits their effectiveness (Zalasinska 2020,
54). Local land development plans must be prepared for areas in which culture
parks are formed. These constitute acts of local law, which affords the institu-
tion a degree of legal protection. A local council’s resolution to establish a cul-
ture park should determine its borders, methods of protection, and the appli-
cable prohibitions and restrictions. Court law emphasises that these may only
be the prohibitions and restrictions enumerated in the Act on the Protection
and Care of Historic Monuments (II OSK 1487/o7; Il SA/Kr 569/07).

A culture park, valued for its distinctive integrity, serves to protect historic
real estate characteristic of a local tradition. Alongside historic, artistic, and
scientific values, tradition as a medium of socio-cultural values should be an
additional element of the protection (Matkowska 2017, 752). The Act allows
residents to submit motions concerning draft resolutions to form a culture
park. The local council must announce the commencement of work on estab-
lishing a culture park in the local press and through customary notices, speci-
fying the form, place, and deadline for submitting motions.

In addition to conflicts between the public interest and the private interests
of owners and users, a common issue associated with the creation of culture
parks is the competition between this form of protection and legally provided
forms of nature protection. Culturally valuable areas may also have natural
value, and their protection, for example as nature reserves, may entail restric-
tions that run counter to the needs of historic monument protection (Ginter,
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Michalak 2016, 143). This confronts local communities with the difficult task
of harmonising, in line with sustainable development, the requirements of
historic monument and nature protection, as well as local economic develop-
ment (Zalasinska 2010, 123).

5 Local Government and Conflicts Over the Protection of
Historic Real Estate: Public and Private Interests

The protection of historic real estate requires compromise between preserving
intact cultural heritage as a social and national value and adapting a particular
historic monument to contemporary requirements. Contrary to some popular
opinions, an unused historic monument is often more exposed to damage, or
even destruction, than one that is in reasonable and informed use. The Act
provides that the owner or holder of historic real estate is obliged to secure
and maintain the monument and its surroundings in the best possible condi-
tion, to use it in a manner that ensures the continued conservation of its value,
and to undertake necessary conservation, restoration, and construction work.
These obligations are often onerous, including financially.

The owner or user of historic real estate is required to obtain a permit from
the regional monument conservator to carry out operations such as: conserva-
tion and construction work; archaeological research; the transfer of an immove-
able historic monument; a change to the monument'’s intended or actual use;
and the installation of technical equipment, advertisements, boards, or signs
on the monument. In order to enable compliance with the statutory require-
ments, the regional monument conservator must make available to the user
any documentation relating to the historic monument and allow the making
of any necessary copies of that documentation (O] 2022, item 840 as amended,
Article 25(2)).

Immoveable historic monuments should also be accessible to the public
and used for research and educational purposes.

The user of an immoveable historic monument is entitled to rights which
are, regrettably, disproportionate to the obligations. These include real exemp-
tions from estate tax, reduced rates of perpetual usufruct fees, and eligibility
for earmarked state-budget subsidies for conservation, restoration, and con-
struction work (O] 2022, item 840 as amended, Article 73).

Subsidies for conservation, restoration, and construction work on a historic
monument entered in the central register or in local registers of historic mon-
uments may be awarded by a local or county council, or by a regional assem-
bly, in accordance with their resolutions. The subsidy may covers up to one
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hundred per cent of the necessary expenditure (O] 2022, item 840 as amended,
Article 81). The rules governing the subsidy must be set out in a local council
resolution, which is an act of local law (I SA/Ed/502/23). Such subsidies, how-
ever, require adequate funds, which is a serious issue, especially in smaller and
poorer communities.

Local and municipal authorities should have a far greater say in allocating
funds for the maintenance and conservation of historic real estate within their
areas.

J. Stugocki rightly notes that a consensus, or at least a degree of harmony,
in the realisation of public and private interests would be ideal, citing as an
example support for the financial burdens of historic monument conserva-
tion through public funding in the form of subsidies, programmes, or reliefs
(Stugocki 2014, 178). It is important that such resources are allocated fairly and
transparently. The role of local authorities and non-governmental organisa-
tions is also essential in this respect.

To encourage the transfer of historic real estate to individual buyers who
will be able to maintain such monuments in good condition, the legislator has
provided for special price reductions when historic real estate is sold by the
Treasury and by local, county, and regional authorities. Article 68(3) of the
Real Estate Administration Act of 21 August 1997 provides that historic real
estate prices determined by property valuers are to be reduced by fifty per
cent. The competent authority, in consultation with the competent regional
administrator or assembly, local, or county council, may increase or decrease
the reduction (O] 2023, item 344 as amended). Such reductions are granted on
a case-by-case basis.

6 Conclusion

The protection of historic real estate is a multidimensional issue that requires
a new perspective and appropriate classification. Anxious to preserve cultural
heritage, the legislator equips public administration authorities with certain
formalised instruments of protection. This aligns with the assumption that
substantive administrative law should protect values, or assets that embody
values, which are important to society (Duniewska, 2017, 127). Not everything
can be protected without limit. It should also be borne in mind, however, that
a historic monument is an asset that is easily lost.

Sound prioritisation and protection of historic real estate must allow for
involvement of local authorities, particularly local and municipal government,
in decision-making and spending to a far greater extent than at present. If local



114 KISILOWSKA

communities are to be burdened with the obligations of registering and pro-
tecting historic monuments, their oversight — especially over the distribution
of protection funding — must be strengthened. For local communities to be
able to discharge their duties properly, including those related to the protec-
tion of historic monuments, not only good law but also a different system of
local government financing is required. In Poland, this necessitates reform.

Given the prospect of drawing on another tranche of European funding in
the coming years, enhanced participation by local authorities and residents in
preparing effective plans for historic monument care and protection becomes
feasible, including reasonable support for owners and users in the care and
conservation of historic real estate.

The concept of historic monuments as elements of a living cultural herit-
age is most apparent at the level of local and municipal communities. Good
legislation can provide conditions for the use of historic real estate without
detriment to fundamental values. For the process to be effective, and for it to
be supervised by conservation services, it must be acceptable to local commu-
nities. This is also an important educational aspect of local authorities’ work.
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Preventive Building Code Regulations Concerning
the Protection of Historic Real Estate

Joanna Smarz

Abstract Historic real estate is important evidence of the culture, traditions, and
history of past generations. Its preservation and protection are crucial to maintaining
national identity; accordingly, it is a major concern addressed by the legislator in the
prevailing regulations. The provisions of Poland’s Building Code play a special role in
the construction process, supporting and supplementing the regulations of the Act on
the Protection and Care of Historic Monuments.

These provisions of the Building Code are preventive, in that they are intended
to prevent actions that could adversely affect historic real estate. The Code therefore
imposes more severe restrictions on construction processes involving the protection
of historic monuments than the general rules governing the erection and maintenance
of buildings.

Keywords protection of historic real estate — Building Code — common good -
prevention

1 Introduction

Historic real estate, a common good, is subject to special protection in order
to preserve it in an appropriate condition for future generations. Effective pro-
tection, commonly associated with resolving conflicts between individual and
public interests, is the state’s duty. Such conflicts may arise in the course of the
construction process, for example under Poland’s Building Code of 7 July 1994!.
The process is also shaped by a range of other regulations, including the Act on
the Protection and Care of Historic Monuments of 23 July 20032.

The Building Code regulations are preventive. They are intended to prevent
actions that could adversely affect historic items and to minimise negative
impacts on their condition. These provisions, to be analysed here, apply to
every stage of the construction process.

1 O] 2024, item 725 as amended.
2 Q] 2022, item 840 as amended; also ‘the Act’ below.
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This paper will identify certain stricter requirements relating to the protec-
tion of historic monuments under the Building Code and demonstrate their
preventive character. The dogmatic-legal method will be employed.

2 The Significance of Historic Real Estate to the Public

Historic real estate is a major form of evidence of history, and its preserva-
tion and protection are crucial to upholding national and cultural identity.
Systematic and effective protection is therefore necessary, with particular
attention to historic real estate. It is important to ensure adequate protection
in the construction process, which is governed, inter alia, by the provisions of
the Building Code.

The undertaking to pass on to future generations whatever is valuable
among the achievements of our society is implied by the preamble to the Polish
Constitution® and underpins the need for exceptional protection. Accordingly,
the protection of outstanding historic values constitutes an important public
interest of constitutional rank (Smarz 2014, 327). The preamble is elaborated
in successive provisions of constitutional law, which state that the Republic of
Poland shall safeguard its national heritage (Article 5) and ensure conditions
for the dissemination of, and equal access to, cultural assets — a source of the
Polish nation’s identity, survival, and development (Article 6) (Zeidler 2017, 17).
The undertaking to protect cultural assets is reinforced by the right and free-
dom to take advantage of those assets (Article 73 of the Polish Constitution).

In this way, the Polish Constitution obliges all public administration author-
ities to protect the national heritage, including historic monuments (Smarz
2023, 181). This obligation is specified further in the Act on the Protection and
Care of Historic Monuments and, with regard to construction work on historic
objects, in the Building Code. Historic real estate constitutes a major part of
tangible cultural heritage. It is a monument to past eras, a source of national
identity, and a record of human history (Sienkiewicz 2016, 301). It embodies
unique socio-cultural, scientific, and educational values and, in most case, also
financial and economic importance (Zajadto and Zeidler 2010, 376).

In view of the above, historic real estate is subject to a special protection
by the state. This is manifested, inter alia, in the particular legal conditions
governing construction work on historic objects and in the laying down of

3 The Constitution of the Republic of Poland dated 2 April 1997, OJ 1997, No. 78, item 482 as
amended.
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special requirements regarding the qualifications of those supervising such
work (Smarz 2019, 9—11).

3 Defining Historic Real Estate

Historic real estate is defined in the Act on the Protection and Care of Historic
Monuments. Protection and care apply to real property, parts of it, or ensem-
bles that are man-made and connected with human activity, and that con-
stitute testimonies to past eras or events whose preservation is in the public
interest owing to their historic, artistic, or scientific value (Article 3(2) in con-
junction with Article 3(1) of the Act).

This definition is general and requires assessment on a case-by-case basis.
Above all, the authority assesses historic, artistic, or scientific value*. The
introduction of a general definition of historic real estate is commendable, as
it allows the competent authorities to extend protection to anything made by
man and connected with human activity that the public consider worth pre-
serving for future generations at a given time (Koczara and Pasik 2014, 8). This
does not mean, however, that authorities have unfettered discretion to extend
protection to any item. Treating a property as a monument requires appro-
priate reasons, the identification of circumstances indicating its historic value
and, where doubts arise, relevant expert opinions. Nonetheless, the degree of
administrative discretion remains significant (Smarz 2018, 149-169).

The definition of historic real estate becomes more specific in Article 6(1)(1)
of the Act, which lists examples of historic monuments, although it does not
present them expressly as an interpretative guide for the competent author-
ity (Golat 2009, 12). In particular, the legislator provides that protection and
care extend to historic real estate, regardless of its condition, including: cul-
tural landscapes; urban and rural layouts and building ensembles; works of
architecture and construction; works of defensive construction; engineering
structures, in particular, mines, steelworks, power plants, and other industrial
facilities; cemeteries; parks, gardens, and other forms of designed greenery;
and sites commemorating historic events or the activities of eminent individ-
uals or institutions.

In order to determine whether something constitutes historic real estate, the
public interest must therefore be evaluated and weighed, since the mere fact of

4 The Supreme Administrative Court judgment of 24 January 2017 II OSK 1052/15, Legalis
No. 1578479.
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when something was created is insufficient (Zalasinska and Zeidler 2012, 243),
all the more so when this is not specified.

Importantly, an object’s condition has no bearing on the decision to subject
historic real estate to statutory protection. Its technical ‘death’ is immaterial if
the object continues to fulfil the conditions laid down in Article 3(1) and (2) of
the Act.

It should also be noted a historic monument may be removed if it has been
destroyed to an extent that results in the loss of its historic, artistic, or scientific
value (Article 13(1) of the Act). The existence of historic value depends on the
preservation of the substance that constitutes its core. The destruction of parts
of a historic monument that does not affect its historic essence may diminish
its historic value, but cannot justify removing a monument from the register
(Zalasinska 2010, 62). This condition of removing a monument from the regis-
ter. This condition for deregistration, on the other hand, may become a reason
not to enter a monument in the register of objects that are damaged or in bad
repair. Protection authorities considering whether to enter in the register an
item that has been destroyed should assess whether its state of repair is so poor
that it no longer presents any historic, artistic, or scientific value®. In this light,
the register should not be limited to listing only those items and objects that
are the most precious and require special protection regimes.

Any analysis of the concept ‘historic real estate’ must also refer to the notion
of ‘products of culture’ (or ‘cultural asset’), used by the legislator, inter alia, in
Article 6(1) of the Polish Constitution, yet without an explanation. P. Dobosz
rightly notes that the ‘historic monument’ has a narrower scope than the ‘cul-
tural asset’, which encompasses not only historic monuments in the strict sense,
but also other evidence of cultural development (Dobosz 1997, 78). The current
legal order lacks a statutory definition of the ‘cultural asset) although the term
is quite widely used in the doctrine. The notion was introduced in Article 2
of the now-repealed Protection of Cultural Assets Act of 15 February 19626. A
cultural asset was there defined as any moveable or immovable object, past or
present, significant to cultural heritage and development owing to its historic,
scientific, or artistic value. B. Banaszak argues that the concept of cultural
asset refers, in its ordinary sense, to objects, means, and values that constitute
the tangible and spiritual achievements of the Polish nation (Banaszak 2012,
76—77). The ‘cultural asset’ should therefore be regarded as being of substan-
tial significance for the cultural, historic, and spiritual heritage and identity of

5 The Regional Administrative Court in Warsaw judgment of 26 January 2017, VII SA/Wa 29/16,
Legalis No. 1722137.
6 0] 1999, No. 98, item 1150 as amended.
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a community or nation, encompassing both tangible and intangible cultural
heritage.

The definition of historic real estate refers to the public interest by provid-
ing that its preservation is in the public interest owing to its historic, artis-
tic, or scientific value (Article 3(1) and (2) of the Act) (Sienkiewicz 2017, 737).
Its safeguarding is therefore a public duty arising from the principle that his-
toric monuments are common assets (Zeidler 2011, 99). Their protection is in
the interest of society as a whole, as evidence of our civilisation and culture
(Pruszynski 2001, 47).

4 Provisions of the Building Code that Affect the Protection
of Historic Real Estate

The Building Code is important for construction work on a historic object, as
it lays down special requirements in this respect. Its provisions are intended
to establish formal requirements so that the construction process is as safe
as possible and ensures that the historic object is preserved in an appropriate
state of repair. The process is also governed by the provisions of the Act on the
Protection and Care of Historic Monuments. Even without relying on that Act,
however, the Building Code itself contains a range of direct references to the
protection of historic monuments.

The obligation to protect historic monuments when carrying out construc-
tion work applies at every stage of the building process, though most fully dur-
ing a building’s operation, which is understandable. The regulations imply that
construction work” on or around registered historic monuments must meet
more rigorous conditions than work on other objects. When working on an
immovable historic monument, in addition to the requirements under the
Building Code, the provisions of the Act on the Protection and Care of Historic
Monuments must also be taken into account. Compliance with the Building
Code therefore does not exempt one from the duty to obtain a permit from the
competent historic monument protection authority under the Act, and vice
versa8,

7 Pursuant to Article 3(7) of the Building Code, construction work shall mean building, as well
as rebuilding, assembly, overhauling or demolition of a building item.

8 The Regional Administrative Court judgment of 11 September 2009, I SA/Wa 530/2009,
Legalis No. 239962, and the Supreme Administrative Court judgment of 19 December 2014,
IT OSK 1345/13, Legalis No. 1330008.
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The first provision of the Building Code that provides for the obligation to
address the needs of historic monument protection is Article 5(1)(7). It requires
that a construction item as a whole, its individual parts, and the associated
installations and ancillary equipment are designed and executed, taking into
account the anticipated period of use, in accordance with the applicable reg-
ulations and the principles of engineering knowledge. This is intended, inter
alia, to ensure the protection of objects entered in the register of historic mon-
uments and those subject to conservation-area policy.

Section 2 of the same regulation requires that a building object is used for
itsintended purpose and maintained in an appropriate technical and aesthetic
condition, so as to prevent excessive deterioration of its functional properties
and technical efficiency. This obligation relate in particular to the requirements
set out in Section 1(1)—(7), including the requirement to ensure the protection
of objects entered in the register of historic monuments and those subject to
conservation area policy.

Another provision concerning the duty to protect historic monuments in
the construction process is Article g of the Building Code, which allows for der-
ogations from technical and building regulations. Before a building permit, or
a decision amending a building permit, is issued in relation to historic monu-
ments, an application must be submitted to the minister seeking authorisation
for derogations from requirements specified by the architecture and construc-
tion administrative authority. Such an application must include the regional
monument conservator’s approval of the proposed derogation. This applies in
particular to construction items entered in the registry of historic monuments
or located in areas subject to conservation protection (Article 9(3)(4) of the
Building Code). The regional monument conservator’s position on the pro-
posed derogations must be favourable for the competent minister to be able to
approve the planned derogation.

Article 29(7) of the Building Code is another provision of particular rele-
vance to construction work on historic real estate. It provides that construc-
tion work on building objects entered in the register of historic monuments
require a building permit. In an area registered as historic, a notice is sufficient.
In either case, however, a permit from the competent regional monument con-
servator must be attached, in accordance with the provisions on the protection
and care of historic monuments.

This provision applies more rigorous requirements to construction work
on items and areas entered in the register of historic monuments than on
objects not subject to such requirements. These more formalised procedures
are intended to restrict construction work that could adversely affect the con-
dition and substance of a historic monument. The requirement to obtain a
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permit or submit a notification enables the competent regional monument
conservator to express an opinion. As a result, the conservator can partic-
ipate in the decision-making process and assess proposed building projects
and their potential impact on a historic monument (Niewiadomski et al. 2024,
comments on Article 29).

In addition, under Article 30(7)(2) of the Building Code, the architecture
and construction administration authority may decide to impose an obligation
to obtain a permit for a given object or construction work that would normally
be subject only to notification. This is possible where such work may breach
the provisions of a local land development plan or a building-conditions deci-
sion or may adversely affect the state of the environment or the condition of
a historic monument. Where the latter risk arises, the legislator empowers
administrative authorities to apply stricter requirements to investments capa-
ble of jeopardising these cultural values. This mechanism is intended to pro-
tect historic monuments and prevent their possible impairment as a result of
construction work.

Further special requirements are set out in Article 31 of the Building Code
in relation to demolition. This provision allows for certain exemptions from
the obligation to obtain a demolition permit. The exemptions are exhaustive
and cannot be interpreted broadly. The provision implies that such a permit is
not required for the demolition of most buildings and structures, unless they
are protected by law as historic monuments. The legislator therefore makes
a specific exemption: the exemption from the obligation to obtain a permit,
even for simple objects, does not apply to the demolition of building objects,
installations, and ancillary equipment entered in the register of historic mon-
uments or subject to conservation policy (Article 31(1b) of the Building Code).
This results in a return to the more rigorous general rule.

This accords with Article 36 of the Act, under which a building permit —
and thus a permit from a regional monument conservator — is the fundamen-
tal condition for any construction work on or around registered historic real
estate?. The sequence of the procedure is important here (Zak-Stobiecka 2018,
18): a permit from the competent regional historic monument conservator
must be issued before the building permit. The authority is obliged to deal with
the application for a building permit within 30 days of service. If no response
is given by this date, this is treated as an absence of objections to the design
solutions proposed in the application (Article 39(1) and (4) of the Building

9 Cf. Article 29(4)(2)) of the Building Code.
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Code). Regional historic monument conservators issue their permits by way of
administrative decisions'.

Article 35(3), in conjunction with Article 35(1)(3), of the Building Code
applies to this requirement. It provides that, if a permit from the regional his-
toric monument conservator for construction work on a building object or
in an area entered in the register of historic monuments is missing, the com-
petent architecture and construction administrative authority should issue a
decision requiring that this irregularity be remedied by a specified date. If that
deadline is not met, the authority should issue a decision refusing approval of
the design and declining to grant a building permit.

A different procedure applies to building objects and areas that are not
entered in the national register of historic monuments, but are included in
local registers of historic monuments. In such cases, the competent authority
issues a permit to build or demolish the object after consulting the regional
historic monument conservator'.. This consultation is the responsibility of the
authority supervising the building or demolition permit, not the investor!2. It
should be noted that the opinion of the regional historic monument conserva-
tor is binding on the architecture and building authority. Accordingly, a favour-
able opinion permits the granting of a building permit, whereas an unfavoura-
ble opinion precludes it!3.

The initial design solutions may need to be modified during the course
of construction work after the building plans have been approved. This also
applies to other terms and conditions of the building permit. The legislator
allows investors to make necessary modifications to building plans (Article 36a
of the Building Code) (Smarz 2018 5—9; Smarz, 2021, 3—6). This is an exception
to the rule that construction work may be carried out only on the basis of a
building permit decision (Article 28(1) of the Building Code).

Article 36a mitigates the rigour of this rule in two ways. First, a departure
from the design or other conditions of the building permit is permitted where
it is immaterial. Second, it introduces a procedure for amending a building
permit in cases of major departures, sparing investors the need to obtain a
new permit and simplifying the process. However, the rules governing major

10  The Regional Administrative Court in Warsaw judgment of 27 January 2021, VII SA/
Wa 1742/20, Legalis No. 2541553.

11 Cf. Article 39(3) of the Building Code and the Supreme Administrative Court judgment of
16 March 2018 VII SA/Wa 1067/17, Legalis No. 1761476.

12 The Regional Administrative Court judgment of 31 January 2013, II SA/Lu 1048/12, Legalis
No. 62794o0.

13 A resolution of 7 Supreme Administrative Court judges of 9 November 1998, OPS 8/98,
Legalis No. 42327.
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departures do not apply to departures from the requirements set out in per-
mits issued by the competent historic monument conservators under the pro-
visions on the protection and care of historic monuments, provided that such
a departure is consulted with the competent regional historic monument con-
servator (Okolski 2024, comments on Article 36a).

A special provision relating to historic items is set out in Article 39 of the
Building Code. It is linked to Article 36 of the Act, discussed above. This provi-
sion helps to eliminate certain inconsistencies between the Building Code and
the Act on the Protection and Care of Historic Monuments. Section 1 provides
that construction work on objects or areas entered in the register of historic
monuments requires, before a building permit is issued, a permit for such work
from the competent regional historic monument conservator. This provision
refers to Article 32(1)(2) of the Building Code, under which a building permit
decision may be granted after the investor has obtained the permits, approvals,
or opinions of other authorities required by special regulations. In this context,
these are decisions issued pursuant to Article 36(1) of the Act, which requires a
permit from the regional historic monument conservator for work on historic
monuments.

Accordingly, Article 39(1) of the Building Code becomes superfluous, since
the requirement to obtain a permit from the regional historic monument
conservator for work on historic monuments already follows clearly from
Article 32(1)(2) of the Building Code, read in conjunction with Article 36(1)
of the Act. The procedure under Article 106 of the Code of Administrative
Procedure does not apply to proceedings before historic monument protection
authorities in cases of this type'4.

Further more stringent regulations are also introduced by Article 67 of the
Building Code, which provides for the possibility of issuing a decision requir-
ing the demolition of a building object if an unused or unfinished object is
unfit for repair, reconstruction, or completion. In such circumstances, the
building supervision authority orders the owner or administrator to demol-
ish the object and clear the site, setting the start and end dates for this work
(Section 1). This does not apply to objects entered in the register of historic
monuments.

With regard to objects that are not entered in the register of historic monu-
ments but are subject to conservation policies under local land development
plans, the building supervision authority orders the owner or administrator to
demolish the object and clear the site, setting the start and end dates of this

14  Cf. the Supreme Court decision of 22 February 1996, Il ARN 68/95, Legalis No. 29797,
remaining applicable under the current regulations.
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work after consulting the regional historic monument conservator (Sections 2
and 3). The conservator must express an opinion within 30 days; a failure to do
so is treated as consent. The provision thus establishes a legal fiction whereby
the consent of the conservation authority is presumed if it does not issue an
opinion within the period specified.

Article 67(2) of the Building Code implies that the building supervision
authority cannot order, by decision, the demolition of an unused or unfinished
object if the object is entered in the register of historic monuments. Where
an unused or unfinished object is not entered in the register but is subject
to conservation policies under a local land development plan, the building
supervision authority may issue a demolition order only after consulting the
regional historic monument conservator. The conservator must express an
opinion within 30 days of being notified by the building supervision authority
of its intention to issue a demolition order. As with the provisions discussed
above, the absence of an opinion by that date is treated as consent to the
issuing of a decision ordering demolition (Article 67(4) of the Building Code)
(Okolski 2024, comments on Article 67).

A change in a building object’s use under Article 71(1) of the Building Code
is also conditional on an assessment of its impact on the technical condition
of the historic object. If a proposed change of use for all or part of a building
object could cause an unacceptable deterioration in the condition of a historic
monument, the architecture and construction administrative authority raises
an objection (Article 71(5)(3b) of the Building Code).

5 The Nature of the Building Code’s Provisions on the
Protection of Historic Monuments

The provisions of the Building Code discussed above demonstrate the impor-
tance the legislator attaches to ensuring an adequate technical condition of
historic objects during the building process. These rules operate alongside the
Act on the Protection and Care of Historic Monuments, supplementing its pro-
visions in relation to construction work.

The provisions of the Building Code are distinctive, however, in that they are
intended to prevent threats to historic real estate. Their application is designed
to minimise the risk of such threats and to ensure that construction work does
not adversely affect the historic values of building objects. They are aimed at
preventing actions that may impair the condition and historic value of historic
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objects. They impose special requirements at every stage of the building pro-
cess involving items entered in the register of historic monuments or subject
to conservation policies.

In practice, this means that certain permits — such as a building permit,
or a notification required under the provisions on the protection and care of
historic monuments — must be obtained before construction work begins.
The relevant administrative decisions require due regard to the opinions of
regional historic monument conservators, who assess potential threats to his-
toric monuments and the proposed methods of their protection.

This protection covers immovable historic monuments (i.e., real estate),
their parts, or ensembles of real estate created by human beings or connected
with human activity that constitute evidence of past eras or events and whose
preservation is in public interest owing to their historic, artistic, or scientific
value (cf. Article 3(2) in conjunction with Article 3(1) of the Act).

The protection of historic monuments ensured by the Building Code is
intended to require actions that preserve or restore an adequate technical con-
dition of historic monuments.

6 Conclusion

The system of historic real estate protection in Poland is complex and founded
primarily on the Act on the Protection and Care of Historic Monuments. As far
as construction work is concerned, the Building Code is an important instru-
ment that sets out the basic principles governing such work.

With regard to items entered in the register of historic monuments, the leg-
islator imposes more rigorous formal requirements for construction work and
for the qualifications of those performing independent engineering functions
on such items, in order to safeguard their particular values.

The protection of historic monuments is a duty of public administration,
primarily of the historic monument protection authorities, including regional
historic monument conservators, who are required to issue decisions permit-
ting or prohibiting construction work on historic real estate.

The Building Code provisions related to construction work on historic mon-
uments are preventive, since they consistently require the consent of com-
petent authorities, which base their positive or negative decisions on expert
assessments of the merits of each case. In this way, they protect historic real
estate.
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The Expropriation of Historic Real Estate as an
Instance of Realising the Constitutional Principle
of National Heritage Protection

Matgorzata Pracka

Abstract This study examines the expropriation of historic real estate in the context
of the constitutional foundations of the principle of national heritage protection and
the guaranteed protection of property rights, while identifying the substantive legal
determinants of expropriation. The protection of national heritage — as a safeguard
of national identity, the continuity of cultural tradition, and the value system — is a
major principle to be upheld by public administration. At the same time, the legisla-
tor has introduced an expropriation mechanism that, given the guaranteed protection
of property rights, must be regarded as a measure of last resort for achieving public
objectives.

This article addresses the expropriation of historic real estate from the perspective
of maintaining the constitutional standards for expropriation. and focuses on speci-
fying the public objectives that justify its application in connection with the consti-
tutional principle of protecting the national heritage. The statutory regulations are
assessed concerning the notion of immovable historic monument and the legal defini-
tion of public objective that determines the application of expropriation with regard
to historic real estate. These concepts are of primary importance for protecting both
the national heritage and property rights.

Keywords national heritage — expropriation — historic real estate — public objective

1 Introduction

This study examines the expropriation of historic real estate and identifies the
constitutional foundations for its application, which profoundly affect prop-
erty entitlements. The protection of national heritage, regarded as a funda-
mental and major duty of public authorities, is also anchored in constitutional
provisions The basis for this lies in the significance of such protection for pre-
serving national identity, articulated as early as the preamble to the Polish
Constitution!, which emphasises the need to preserve the culture rooted in

1 The Constitution of the Republic of Poland, dated 2 April 1997 (O] No. 78, item 483 as
amended).
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the Christian heritage of the nation and in universal human values, and the
undertaking to pass on to future generations everything of value accumulated
over more than a millennium of achievements.

On the one hand, the protection of national heritage is a constitutionally
protected value; on the other, there is another constitutional principle, namely
the protection of property rights. The latter is addressed in Article 20 of the
Polish Constitution, which identifies private property as the foundation of
the economic system and of ownership relations in Poland. The protection of
property is also guaranteed by Article 21(1) of the Polish Constitution, which
provides uniform protection of property without subjective distinctions. This
guarantee is regarded as a constitutional duty of the state, fulfilled through
both legislation (including the fundamental legal institutions defining the con-
tent of ownership and the means of protecting property rights) and the actual
actions of state authorities in relation to assets held by individuals?. These
guarantees are complemented by Article 64 of the Polish Constitution, which
provides for the subjective protection of ownership, that is, the protection of a
specific right held by a particular person3. This provision is the basis of a pub-
lic subjective right encompassing the constitutionally guaranteed freedom to
acquire, hold, and dispose of property. Approaching property rights from the
perspective of subjective rights allows individuals to avail themselves of legal
remedies that safeguard those rights, in particular against interference by the
legislator or by authorities issuing secondary legislation (Banaszak 2004, 250).

These constitutional guarantees of protection of property rights are not
inviolable. Article 21(2) of the Polish Constitution permits expropriation,
which infringes owners’ rights and allows for the removal of property rights
by a public authority. This mechanism is linked to the need to pursue a public
objective and the obligation to pay fair compensation. Such interferences by
public authorities, which affect the essence of property rights, are nonetheless
regarded as exceptions to the guaranteed protection of property rights, since
expropriation may be exercised legally provided that a public objective is pur-
sued and fair compensation is paid. These substantive legal determinants of
the expropriation instrument set the permissible limits of interference with
the constitutionally protected right to property.

Moreover, the constitutional regulation of expropriation cannot be
read in isolation from other constitutional norms, values, and principles.
Expropriation is indeed the most far-reaching form of interference; it would

2 Constitutional Court judgment of 12 January 1999, ref. P 2/98, OTK 1999/1/2; Constitutional
Court judgment of 12 January 2000, ref. P 11/98, OTK ZU 1/2000, item 3.
3 Constitutional Court judgment of 29 July 2013, ref. SK 12/12, OTK-A 2013/6/87.



THE EXPROPRIATION OF HISTORIC REAL ESTATE 133

therefore be unreasonable to argue that the conditions applicable to ordinary,
less radical restrictions need not be met in the case of this most severe inter-
ference. Nor can it be maintained that the payment of even the fairest com-
pensation relieves public authorities of the requirement to resort to expropri-
ation only where necessary and to act proportionately. Viewed in this light,
it should be emphasised that only expropriation meeting the general criteria
for restricting rights and liberties — arising from Article 21(2) — is compatible
with the Constitution (Garlicki 2003, 14-16). In addition, although this is not
stated expressly in Article 21(2), the permissibility of expropriation is linked to
the existence of statutory grounds for its application, which provides specific
protective guarantees against potential arbitrariness of public administration
(Radajewski 2018, 29—30).

The Polish Constitution does not determine any mechanisms or scope
of expropriation. Nor does it specify any criteria for qualifying an objective
as public. This is due primarily to the nature of a constitutional law, which
is autonomous from ordinary legislation. The expropriation mechanism is
therefore specified in legislation, although the interpretation of its provisions
should be guided by the Constitution®.

Accordingly, the expropriation of historic real estate must be addressed in
greater detail in ordinary legislation. This paper assesses the statutory provi-
sions governing the expropriation of historic real estate in order to determine
if the legislation fits within the constitutional framework of expropriation. The
analysis focuses on identifying the public objectives that condition its applica-
tion in connection with the constitutional principle of protecting the national
heritage, in order to demonstrate that the protection of the national heritage —
a crucial duty of the state — may justify executive interference with the consti-
tutionally protected right to property, provided, however, that expropriation,
as a special means of interfering with ownership rights, is subject to statutory
conditions and proportionate action by public authorities.

The paper begins by examining the definition of a historic monument in
the Act on the Protection and Care of Historic Monuments>, since its mean-
ing determines the admissibility of expropriation under the Real Property
Administration ActS. The catalogue of public objectives listed in the Act is
central to assessing whether the expropriation of historic real estate is per-
missible. Despite certain shortcomings in the definition that may create a
risk of abuse by public administration, a rigorous interpretation of the public

4 Constitutional Court judgment of 14 March 2000, ref. P. 5/99, O] 2000, No. 17, item 229.
5 Act on the Protection and Care of Historic Monuments of 23 July 2003 (O] 2024, item 1292).
6 The Real Property Administration Act of 21 August 1997 (O] 2024, items 1145, 1222).
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objective justifying executive interference should act as a safeguard against
public power resorting too readily to expropriation, and thus as a protective
guarantee for owners of historic real estate.

It must also be stressed that the expropriation of historic real estate, although
constitutionally grounded, should be used only as a measure of last resort and
with due regard for both the public interest and owners’ rights. Maintaining
a balance between these values is key to achieving public objectives and pro-
tecting national heritage. This analysis will employ the dogmatic method, the
primary method used in the legal sciences.

2 Protection of National Heritage from the Constitutional
Perspective

The protection of national heritage and cultural assets has its normative basis
in constitutional provisions. Article 5 of the Polish Constitution provides
that the Republic of Poland shall safeguard the independence and integrity
of its territory, ensure human and civic freedoms and rights and the safety
of its citizens, safeguard the national heritage, and protect the environment,
guided by the principles of sustainable development. Article 6(1) emphasises,
meanwhile, that the Republic of Poland shall provide conditions for the dis-
semination of, and equal access to, cultural assets, which are a source of the
Polish nation’s identity, survival, and development. Article 6(2) states that the
Republic of Poland shall assist Poles abroad in maintaining their links with
the cultural heritage.

Guarding the national heritage is a fundamental objective of the state.
These duties are incumbent, above all, on public authorities, which must
enforce the principle of national heritage protection in decisions and actions
within their competences. The legal nature of Article 5 suggests that this is a
programmatic provision requiring public authorities to participate in protec-
tive efforts. These requirements do not give rise to any enforceable claims that
individuals or social groups may assert against authorities in order to secure
the outcomes indicated by this provision; nevertheless, its wording establishes
a general political responsibility of those authorities, to be assessed against
these requirements (Garlicki and Zubik 2016, LEX). The absence of a legal defi-
nition of national heritage does prevent Article 5 of the Polish Constitution
from serving as the basis of legal obligations on the part of authorities, institu-
tions, or citizens in this area; however, the constitutional declaration cannot be
regarded as without import as a guideline for the actions of all state authorities,



THE EXPROPRIATION OF HISTORIC REAL ESTATE 135

within their competences, regarding the heritage sensu largo (Pruszynski 2001,
514).

Legislation regards the national heritage as a material and spiritual element
in the history of the Polish state and society that evidences its identity, equal
standing among other nations, and a foundation for further development
(Sarnecki 2016, 234). In principle, the concept of heritage rests on a communi-
ty’s attitude to the past, which enables the community to decode values from
it and to sustain memory (Kowalski 2013, 15-16). Safeguarding the national
heritage fosters a sense of national identity and guarantees the nation’s per-
manence and the continuity of the state; accordingly, heritage protection is an
overarching objective, while culture and care for it are ‘meta-objectives’ of the
state (Kosinska 2014, 191-192, 197, 199).

Guarding national heritage is inextricably linked with guaranteeing access
to cultural assets. Article 6 of the Polish Constitution, which expresses a pro-
grammatic principle, describes the manner in which public authorities are to
act, requiring them to provide conditions for dissemination of and access to
cultural assets and resources. The foregoing constitutional provisions clearly
imply the safeguarding of national heritage requires the protection of and guar-
anteed access to cultural assets (Tuleja 2023, LEX). Although the Constitution
contains no legal definition of cultural assets, it is generally accepted that
the constitutional legislator had to consider the term’s pre-existing meaning
before the Constitution entered into force and became relevant to the domes-
tic and international law on the protection of historic monuments. This does
not, of course, mean that the statutory or international legal usage and the
constitutional usage are identical, since the latter is autonomous. Reference
to pre-existing notions serves only to address pre-constitutional concepts in
the process of interpreting constitutional provisions. Article 73 of the Polish
Constitution must also be borne in mind, as it guarantees everyone the free-
dom to make use of cultural assets. The term ‘cultural assets’ in this provision
should be understood broadly, encompassing tangible and intangible assets,
moveable and immoveable assets, and assets with a historic, scientific, artistic,
or archaeological value”.

National heritage is a particular form of heritage, viewed through the lens of
history and tradition, with which members of a given nation identify. Cultural
heritage comprises a set of moveable and immoveable resources, together
with associated spiritual values and historical and moral phenomena, deemed

7 Constitutional Court judgment of 25 May 2016, ref. Kp 2/15, OTK-A 2016/23.
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worthy of legal protection for a society and its development and of being
passed on to future generations (Pruszynski 2001, 49-50). Historic monuments
are therefore integral components of heritage. The concept encompasses both
individual works of architecture and larger entities, such as urban and rural
ensembles and places that testify to civilisations, significant transformations,
or historic events8. It extends not only to great works but also to modest items
that, over time, have acquired cultural significance, embodying values and
ideas important for historical and social reasons. Accordingly, historic mon-
uments form part of the broader category of cultural assets (Zasina 2013, 133).

With regard to the constitutional anchoring of the protection of national
heritage, and the emphasis placed on respect for this value within the legal
order, it should be noted that the Constitution’s declarations and guarantees
in relation to immoveable historic monuments are served by the Act on the
Protection and Care of Historic Monuments, together with the expropriation
provisions of the Real Property Administration Act. The latter permits inter-
ference with ownership rights in order to pursue the public objective of caring
for real property that constitutes a historic monument as defined by the provi-
sions on the protection and care of historic monuments.

3 The Notion of Historic Real Estate

The protection of national heritage is developed normatively in the Act on
the Protection and Care of Historic Monuments. The constitutional provi-
sions determine only the state’s basic duties in relation to the protection of
national heritage and cultural assets, and set the desired direction of action;
the detailed rules are laid down in statutes (Skrzydto 2000, 17-18).

Real estate is a special cultural asset that is attractive to the market, as it can
satisfy a range of both individual and collective needs. Historic real estate is
of particular importance from the perspective of the public interest. In legal
terms, a historic monument falls within the domain of administrative law. This
is illustrated by the possibility that part of a piece of real estate may be treated
as a moveable historic monument, for example, a wall on which frescoes are
discovered, although it clearly remains part of the real property in the light of
civil law and under the definition of real estate in Article 46 of the Civil Code®.
Another possibility is when part of a building or its surroundings is recognised

8 The Venice Charter, available at: http://www.wam.piib.org.pl/wp-content/uploads/2015/10/
publikacja-karta-wenecka-1964.pdf [accessed 18 Nov. 2024].
9 The Civil Code of 23 April 1964 (O] 2024, items 1061, 1237).
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as a historic monument, which clearly restricts the scope of the owner’s rights
in the real estate (Ruszkiewicz 2009, 106). This understanding of a historic
monument, and the legislator’s approach, are grounded in the constitutional
principle of protecting the national heritage, which is given practical effect
through statutory regulations.

The notion of a historic monument is set out in Article 3(1) of the Act on
the Protection and Care of Historic Monuments, under which a historic monu-
ment is real estate or a moveable object, or their parts or ensembles, created by
human beings and connected with human activity, which constitute evidence
of past eras or events and whose preservation is in the public interest owing
to their historic, artistic or scientific value. Article 3(2) defines an immoveable
historic monument as a real estate, part of real estate, or an ensemble of real
estate, as referred to in Article 3(1). The doctrine notes that these definitions
contain a wide range of vague and value-laden concepts, from determining
whether objects are ‘evidence of past eras or events, through assessing their
‘historic, artistic or scientific value’, to concluding whether their preservation
‘is in the public interest’. The discretion enjoyed by an authority applying the
statutory definition is therefore undeniable. This may give rise to tensions and
conflicts between public administration and the owners or holders of historic
monuments, since their interests differ. On the one hand, there is the public
interest, which may justify executive interference with property rights and the
possible expropriation of historic real estate; on the other, there are constitu-
tionally based guarantees of property-right protection, which require public
authorities to use that instrument only if necessary and proportionate and
only upon fulfilment of the substantive legal conditions. Judicial review of the
legality of administrative actions (Parchomiuk 2019, 35-51) is crucial to pre-
venting the limits of acceptable interference from being violated.

Given this degree of ambiguity, the application of legal instruments affect-
ing historic monuments, including in particular expropriation, may give rise
to serious interpretative doubts. The limits on how public authorities may
construe the concept of historic monuments when resorting to expropriation
must therefore be set by a restrictive interpretation that takes account of the
exceptional, last-resort nature of this public-law interference with consti-
tutionally protected property rights, and of the need to minimise the risk of
abuse by public administration.

Judicial decisions stress that the legal definition of a historic monument
hardly implies that only an object of exceptional historic, artistic, or scien-
tific value may be a historic monument. Above-average value in itself is not
required by the legislator. There are many historic monuments that are char-
acteristic of the art of a given time, yet are not for that reason exceptional in
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any way. The value of a historic monument lies in its being evidence of a past
era that deserves special protection precisely because the memory of former
times must be preserved. Exceptionality is of no consequence; what matters
is historic, artistic or scientific value that is important in the public interest!°.
Qualification as an immoveable historic monument restricts property rights
to such a far-reaching extent that it should be based only on unequivocal and
exhaustive findings. The owner of an item classified as a historic monument
must be able to understand the reasons of an authority deciding to have the
object entered as a historic monument. The statutory definition of a historic
monument implies that its preservation must be in the public interest, which
should be weighed against the individual interest of the real estate owner. The
authority ought to demonstrate why the public interest is so weighty as to jus-
tify interference with the legal position of the real estate owner!..

The difficulty in defining an immovable historic monument is partly
due to the fact that the definition is substantive, not formal, as protection
extends to any object (or its part) or ensemble meeting the conditions laid
down in Article 3(1) and (2) of the Act on the Protection and Care of Historic
Monuments, regardless of whether it is entered in the register or records
(Kotulski 2011, 5-25). Moreover, real estate becomes a historic monument if at
least part of it is classified as a historic monument!2.

Such a conception of a historic monument introduces a degree of arbitrari-
ness into determining the status of particular real estate: its historic, artistic, or
scientific value whose preservation is in the public interest must be taken into
account. Two values clash here: the interest of an individual real estate owner
and the public interest that justifies interference with the constitutionally
protected property right. It is emphasised, though, that the state enjoys wide
discretion as to what is ‘in the general interest, especially in connection with
cultural heritage. It cannot be forgotten property, including private ownership,
fulfils a range of public functions that should be considered when determining
whether a ‘fair balance’ is maintained between the requirements of the general
interest and the fundamental rights of private individuals's.

Seen from the viewpoint of the constitutional principle of national heritage
protection, and bearing in mind that the protection of property rights is not

10  Supreme Administrative Court judgment of 19 June 2024, ref. II OSK 2410/21, LEX
No. 3749949.

11 Regional Administrative Court in Gdansk judgment of 13 March 2024, ref. Il SA/Gd 745/23,
LEX No. 3699051.

12 Supreme Administrative Court judgment of 8 August 2006, ref. II OSK 1232/05, LEX
No. 267007.

13 European Court of Human Rights judgment of 29 March 2011, 33949/05, LEX No. 784737.
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absolute, the application of the expropriation instrument seems reasonable.
One should not, of course, lose sight of the constitutional framework of the
guaranteed protection of property rights, but there can be no doubt that the
legislator has permitted the use of expropriation in particularly justified cases
which, combined with the principle of national heritage protection, applies
to immoveable historic monuments as well. The notion of an immoveable
historic monument may in practice give rise to interpretative doubts due to
value-judgment terms contained in its definition, which may also create a risk
of an extensive margin of manoeuvre for public administration authorities.
Under the democratic rule of law, however, the need to weigh cultural assets
against constitutional values should restrain public administration authorities,
and reduce the risk of their resorting too readily to expropriation of immove-
able historic monuments. Maintaining a balance between these values, and
bearing in mind that any interference with a constitutional right must have a
legal basis, is a major guideline for public authorities. They are charged with
safeguarding the national heritage, on the one hand, yet can only act within
the legally permissible limits of the expropriation instrument in relation to
historic real estate, on the other hand, which makes a more precise specifica-
tion of public objectives in this regard of paramount importance.

4 Historic Real Estate as a Public Objective Authorising
Expropriation

Classification as an immoveable historic monument has grave legal conse-
quences for real estate owners, restricting use and imposing a series of duties
under the Act on the Protection and Care of Historic Monuments. Historic real
estate has a special status in the legal order, and its role and significance for
future generations are considerable. The legislator has therefore decided that
the application of the expropriation instrument to immovable historic mon-
uments is acceptable, by designating as a public objective, in Article 6(5) of
the Real Estate Administration Act, the care of real estate that constitutes a
historic monument within the meaning of the Act on the Protection and Care
of Historic Monuments.

The concept of care for historical monuments may give rise to interpretative
doubts, with grave legal consequences when the expropriation instrument is
applied. Such care therefore needs to be specified precisely. Judicial decisions
state that care of historic monuments should comprise ensuring conditions
for the research and documentation of a historic monument; conservation,
restoration, and construction work on a historic monument; securing and
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maintaining a historic monument and its surroundings in the best possible
condition; using a historic monument in a manner that ensures the continued
preservation of its value and maximum utility for the public in view of its his-
toric or scientific value; and the popularisation and dissemination of knowl-
edge about a historic monument and its significance for history and culture!*.

This care for historic monuments, grounded in the constitutional princi-
ple of national heritage protection, cannot be viewed solely in terms of the
duties imposed on an individual owner of an immovable historic monument
under the Act on the Protection and Care of Historic Monuments. In excep-
tional circumstances, it may take the form of action by the public administra-
tion authorities themselves, where required by the principle of protecting the
national and cultural heritage. In this context, the expropriation instrument
is intended to ensure that public authorities comply with this constitutional
principle, since historic real estate is not merely a private cultural asset to be
enjoyed by its owner, but a shared good whose preservation in the best possi-
ble condition, while emphasising its historic, scientific, and cultural values, is
in the interest of future generations.

Such action by public authorities accords with the concept of a public
objective, with Article 21(2) of the Polish Constitution as its primary norma-
tive source. The notion of a public objective is vague and is associated with
the need to meet general societal needs of an indeterminate group of persons.
The boundaries of a public objective in the case of real estate expropriation
are set by whether the action falls within the concept of the public interest
(Gdesz 2002, 24). Identifying and specifying public objectives is one means
of realising the public interest. The Polish Constitution does not set out crite-
ria for qualifying an objective as public, or identify its specific characteristics
(Siwierska 2022, 60). This is because constitutional provisions are assumed
to accommodate socio-economic change; accordingly, expropriation in its
constitutional form must be regarded as requiring specification in legislation
(Garlicki 2003, 15).

The public objectives are specified in Article 6 of the Real Property
Administration Act, although the catalogue is not closed and allows the leg-
islator to act where the public interest needs to be specified in ordinary leg-
islation. A public objective authorising expropriation may in practice arise
from current socio-economic needs. Taking the democratic rule of law seri-
ously does not mean losing sight of values (rights) other than property rights,

14  Regional Administrative Court in Warsaw judgment of 23 April 2009, ref. I SA/Wa 48/09,
LEX No. 550267; Regional Administrative Court in Warsaw judgment of 24 February 2015,
ref. VII SA/Wa 2150/14, CBOSA.
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or assuming that property rights have priority over other rights protected by
the Constitution'®. A rational legislator must assume the need to respond to
general societal needs that require legislative intervention in the face of ongo-
ing change. However, resorting to the expropriation instrument in order to
pursue a public objective must also accord with other constitutional princi-
ples and values, above all the requirements of necessity and proportionality
in the exercise of public power, which determine the legality of expropriation
together with the existence of statutory grounds legitimising executive action
that interferes with property rights.

With regard to historic real estate, this legitimisation is founded on
Article 6(5) of the Real Property Administration Act. Bearing in mind the con-
stitutional conditions governing the protection of property rights, however,
the public objective for which real estate is expropriated should be defined
narrowly, and any ambiguities should be interpreted in favour of the party
being expropriated, since it is that party’s right that is taken for the benefit of
the public interest.1

A strict interpretation of the public objective requires an accurate deline-
ation of the scope of the care for historic monuments involved, and a precise
definition of it, in order to avoid the charge of disregarding the legal limits
of expropriation. Article 3(12)—(15) of the Act on the Protection and Care of
Historic Monuments is worth citing here: not only individual immovable his-
toric monuments, but also historic urban or rural layouts, historic building
ensembles, cultural landscapes, and the surroundings of historic monument
are subject to protection and care. The doctrine notes, however, that the public
objective under Article 6(5) of the Real Property Administration Act is not care
for historic monuments in a broad sense, but care for real estate that consti-
tutes a historic monument. As a result, not every immovable historic monu-
ment, but only one that is also a real estate, can be considered in connection
with the public objective under Article 6(5) (Boniczak-Kucharczyk 2024, LEX).

Judicial decisions underline that not every investment in an area entered in
the register of historic monuments as a spatial layout or a walled urban layout,
but only one closely connected with the care of real estate that constitutes a
historic monument can be treated as a public investment pursuing the public

15  Supreme Administrative Court judgment of 21 February 2024, ref. II OSK 1269/21, LEX
No. 3705275.

16 Supreme Administrative Court judgment of 13 September 2018, ref. I OSK 2583/16, LEX
No. 2566404.
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objective laid down in Article 6(5) of the Real Property Administration Act.1”
This strict understanding of a public objective follows from the legal regime
governing the instrument of expropriation exercised by public authorities,
and is also reflected in adherence to the literal wording of the public objective,
namely care of historic real estate.

Article 50(3) of the Act on the Protection and Care of Historic Monuments
also needs to be mentioned. It provides that a staroste, at the request of a
regional historic monument conservator, may decide to secure a registered
moveable historic monument by way of temporary seizure until the risk of its
damage or destruction is removed. The provisions on real estate administra-
tion apply as appropriate. Article 5(4)(2) further states that, if that risk cannot
be removed, a moveable historic monument may be seized by the staroste, at
the request of the regional historic monument conservator, for the benefit of
the State Treasury or the local community competent for the location of that
monument, in accordance with the provisions of real estate administration.

The supervisory measures provided for in this provision, triggered where
there is a risk of damage to or destruction of a historic monument, reflect the
legislator’s particular approach to registered immovable historic monuments.
The inclusion of such an instrument, which interferes with the constitution-
ally protected right to property, clearly derives from the principle of protecting
the national and cultural heritage. In this context, immovable historic monu-
ments should be treated as public cultural assets whose use is in the interest of
their owners and holders, while public administration, or other entities acting
under state authority, can effectively require that they be respected and pre-
served (Zalasinska 2010, 226).

In consequence, an immovable historic monument entered in the register
may be expropriated where conservation protection cannot otherwise be car-
ried out effectively. The doctrine emphasises that Article 50 of the Act on the
Protection and Care of Historic Monuments should be regarded as a lex specialis
in relation to the expropriation provisions in the Real Property Administration
Act. A question therefore arises as to whether the general expropriation pro-
cedure may be applied to a registered historic monument. The answer should
be negative; otherwise, the separate regulation in Article 50 of the Act on the
Protection and Care of Historic Monuments would be redundant. This implies
that the procedure under the Real Property Administration Act may be applied
to historic monuments not entered in the register (Parchomiuk 2019, 35-51).

17 Regional Administrative Court in Kielce judgment of 16 June 2021, ref. II SA/Ke 463/21,
LEX No. 3197151
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Such a position must be justified by the particular nature of expropriation,
which in a democratic state governed by the rule of law may be initiated only
where it becomes legally necessary to pursue a precisely defined public objec-
tive, which must be interpreted narrowly. This is a guideline for public author-
ities applying the institution of expropriation, which should be regarded as
the ultimate form of interference with the constitutionally protected property
right. Nor should the requirement of paying fair compensation be overlooked,
as it is a criterion of the legality of expropriation.

Fair compensation is usually understood in financial terms. It is regarded as
just and equivalent, that is, as allowing the reproduction of the asset or prop-
erty position lost as a result of expropriation.!® It is intended to make good
the economic damage sustained by the owner of the expropriated right and
should not be reduced by the method of its calculation or payment.!® At the
same time, the principle of the hierarchy of legally protected values allows
the legislator, in certain exceptional circumstances, to relativise the amount
of compensation, since public and private interests must be balanced, while
observing the rule of proportionality. As a result, fully equivalent compensa-
tion may not be fair, whereas compensation that is not fully equivalent may
still be regarded as fair.20

The constitutional standard of expropriation includes the requirement of
restorative justice, which assumes that expropriation may be permitted sub-
ject provided that fair compensation is determined under the relevant expro-
priation laws and paid without undue delay — an important safeguard of own-
ers’ interests.?!

5 Conclusion

The protection of national and cultural heritage is among the major values
protected by constitutional norms. Their anchoring in Articles 5 and 6 of the
Polish Constitution is intended to guarantee the survival of the nation and
the continuity of the state. National heritage is undoubtedly among those
issues deeply rooted in the axiology of the Polish Constitution and the val-
ues it embraces. It is noted that national heritage forms part of the common
good (Frankiewicz-Bodynek 2018, 206—207). The concept of the common good

18  Constitutional Court judgment of 21 June 2005, P 25/02, OTK — A 2005, No. 6, item 65.
19  Constitutional Court judgment of 19 June 1990, K 2/90, 0TK 1990, No. 1, item 3.

20  Constitutional Court judgment of 16 October 2012, K 4/10, OTK-A 2012/9/106.

21 Constitutional Court judgment of 25 May 2016, Kp 2/15, M.P. 2016, item 792.
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relates to the permanence of statehood and the nation, the sovereignty of the
state and the nation, historical experience, relationships among communities
of various kinds and their attitudes to the state, orientation towards funda-
mental values, the obligation to serve the state, and care for the future. From
this perspective, the protection of the national heritage fulfils the concept of
the common good (Zdyb 2001, 190-191).

The possibility of applying expropriation to historic real estate is an instance
of the protection of the national and cultural heritage, understood as part of
the common good and grounded in the Constitution. The substantive legal
conditions for expropriation point to the restrictive nature of this measure,
which may be applied only for the purpose of pursuing a strictly defined public
objective and subject to the payment of fair compensation. The acceptability
of expropriation must also be assessed in light of the existence of statutory
grounds for its application, which reflects the guarantees of protection of
property rights and sets barriers against public power resorting rashly to this
instrument.

In giving effect to the legislator’s guidelines on the protection of property
right and the national heritage, and to the constitutional legal determinants
of expropriation, it should be noted that these guarantees are reflected in the
Real Property Administration Act, which specifies the public objective author-
ising the expropriation of historic real estate. In this respect, the Real Property
Administration Act refers to the concept of historic real estate defined in the
Act on the Protection and Care of Historic Monuments.

The notions of both immovable historic monuments and care for such
monuments are broad, which may pose a risk to owners, since, for example,
part of their real estate may be classified as a historic monument. Despite this
framework for understanding and caring for immovable historic monuments,
any initiation of expropriation by public authorities must be based on rigorous
review, since what is at stake is, on the one hand, the constitutional value of
protecting the national heritage, including immovable historic monuments,
and, on the other, the constitutional framework for the protection of property
rights and the substantive legal determinants of expropriation, which protect
real estate owners against unauthorised interference of public authorities.
Such interference is, after all, subject to judicial review, which should elimi-
nate any abuses of public power that infringes on owners’ rights. In addition,
the assessments of particular instances of public-law interference with the
property right must tend towards a narrow interpretation of public objectives,
understood in accordance with their literal wording.

It should also be emphasised that the classic expropriation regime under
the Real Property Administration Act must be treated as distinct from the
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expropriation procedure set out in Article 50(4) of the Act on the Protection
and Care of Historic Monuments. This restrictive approach is intended to
ensure that expropriation is used only in situations strictly defined by statute,
as reflected in the Polish legal system’s protection of both the national heritage
and property rights.
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The Legal Protection of Exhibits Loaned from
Abroad

Emilia Guliriska

Abstract This paper analyses and evaluated legal regulations in Poland governing
the protection of exhibits loaned from abroad. The nature of museum immunity is
discussed in this context. It should be emphasised that this institution provides a
legal guarantee protecting exhibits against third-party claims, thereby contributing to
the enhancement of international museum exchange. A further contribution to such
exchange is made by following the rules on loans and museum cooperation applied
in European Union countries; however, the Polish legal system requires reducing the
insurance value of loaned items so that more interested parties may benefit from war-
ranties. This analysis of the prevailing legislation indicates that granting exhibition
organisers the right to challenge the termination of the legal protection of move-
ables would improve Polish law. Such a step would help to prevent possible disputes
between the competent minister and exhibition organisers concerning circumstances
and dates of the protection’s end. The dogmatic-legal method is the principal method
utilised in this study.

Keywords exhibit — legal protection — moveable - museum immunity

1 Introduction

Museums are active players in the art market: they make purchases, accept
donations, and take part in exhibitions abroad, whose organisation has for
some time been strongly supported in order to enhance international museum
exchange (Kowalski 2018, 288). In this connection, Polish museums engaged in
international exchange are increasingly encountering a variety of legal instru-
ments designed to protect exhibits loaned from abroad against claims raised
by third parties. The physical transfer of a moveable from one state to another
involves not only the usual risks, such as destruction, damage or theft, but also
the possibility that an item may be seized by the judicial authorities of a state
in which it is present at a given time. This risk applies to items loaned from
abroad for exhibition, research, and restoration purposes. Applications for the
seizure of a loaned object may have diverse sources. First and foremost, they
include claims to a particular object lost by an original owner, for example
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as the result of theft, war looting, border changes, nationalisation laws, and
so forth (Jakubowski 2014, 67). Legal regulations governing the protection of
exhibits loaned from abroad will be analysed and evaluated below.

2 The Principles of Object Loaning and Collaboration
Among Museums in European Union Countries

In line with Article 167(1) and (2) of the Treaty on the Functioning of the
European Union, the EU shall contribute to the flourishing of the cultures of
its Member States, while respecting their national and regional diversity and
at the same time underlining the importance of the common cultural heritage.
The Union’s activities are to encourage cooperation among the Member States
and, where necessary, to support and complement their actions, inter alia, in
non-commercial cultural exchangel.

It should be pointed out that the principles of due diligence and reciprocity
are applied in international cooperation among museums. These principles
have helped to establish and introduce legal regulations governing the pro-
tection of exhibits loaned from abroad. It is assumed, in effect, that museums
organising exhibitions and borrowing objects from abroad do not act in breach
of ownership titles. The period for submitting claims to loaned items before
they are subject to security is a ‘safety buffer’ This institution stems from the
concern that the provenance of some objects and collections currently held
by museums may be unknown for reasons beyond the control of the hold-
ing institutions. This lack of knowledge is not due to a lack of interest in the
background of their own collections, but rather to past situations in which
the museums were unable to obtain proper information. This can potentially
jeopardise the organisation and funding of costly international exhibitions
(Folga-Januszewska 2010, 81).

The ICOM (International Council of Museums) Code of Ethics for Museums
states that providing access and temporary exhibitions, both tangible and
virtual, should remain consistent with a museum’s mission, rules, and objec-
tives. Such activities should not impair the security or condition of collec-
tions. Museums should also strive to ensure that information provided when
granting access to their collections and at exhibitions is reliable, credible, and
respectful of the beliefs or ideas of the groups represented. Museums should
also avoid providing access to or otherwise using objects whose origin is

1 Treaty on the Functioning of the European Union, Rome, 25 March 1957 (OJ 2004, No. 9o,
item 864/2).
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unknown or doubtful, since such practices may be regarded as encouraging

illicit trade in cultural property (Walto$ 2009, 52—54).

The principles of loaning objects and museum collaboration in the European

Union include, as listed by D. Folga-Januszewska:

1. Theprinciple of trust — proper and reliable information, and the fair appli-
cation of legal procedures, are the economic, practical, and long-term
foundations of cooperation among museums.

2. The principle of security — problems arising from external threats should
be addressed jointly, and collaborating museums should apply at least
the recommended minimum legal procedures.

3. The principle of insuring loaned items — the insurance values of objects
should be reduced to a minimum that still entitles them to guarantees.
The aim is to persuade financial authorities to accept a bottom rate from
which warranties may be sought.

4. The principle of object valuation — the unreasonable overstatement of
object values is reprehensible and disrupts harmonious cooperation and
market rules.

5.  The principle of inventory and digitalisation — adequate inventorying
and digitalisation of collections is a condition of mutual information
sharing. Without acceptable standards and systems for browsing, report-
ing, access, and the transmission of visualisations, cooperation at the
required level is not possible.

6.  The principle of restoration, principles of object storage and handling,
and climate standards — a decision to lend items follows an assessment
of climate conditions and the quality of conservation care that the bor-
rowing museum can assure.

7. The principle of preventing works from being seized — the role of leg-
islation in museum cooperation should be, on the one hand, to intro-
duce systems intended to restore ownership in accordance with moral
principles and law, and, on the other, to prevent absolutely the seizure of
objects where claims are merely financial or political manoeuvres.

8.  The principle of copyright and property rights — respect for copyright,
and the prevention of fees where institutions have never acquired prop-
erty rights, must be the overriding principles of collaboration among
museums.

9. The principle of research and scientific restoration — this restores a
non-commercial dimension to organising exhibitions and shows that are
not only activities for the community and young people, education, and
media dissemination, but may also become research events, providing
basic and specialist knowledge about a subject.
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10. The principle of fees for loaning exhibitions, objects, collections — muse-
ums do not charge for the mere fact of loaning artefacts. The costs of
loaning, documentation, conservation, and administration are specific
expenses by museums and should be borne by the party that stands to
derive potential benefits from the loan (Folga-Januszewska 2005, 11-13).

3 The Concept and Essence of Museum Immunity

Museum immunity involves the legal protection that one state extends within
its territory to an object loaned from another state in the context of a tempo-
rary exhibition, in order to secure that object against legal claims of former
owners or by those challenging the current ownership title. A claimant may
take advantage of the fact an object is temporarily in another country with a
different legal system and seek its seizure. The protection afforded by immu-
nity is granted for a specific period, namely, the duration of the exhibition and
the time needed for its preparation?. P. Gwozdziewicz believes that this insti-
tution guarantees that an object will be protected against third-party claims
for the duration of an exhibition. Such claims may include those brought by
former owners who were unlawfully deprived of their property, as well as by
creditors seeking to satisfy their claims out of an object’s value. The fact that a
museum is unable to provide a guarantee an exhibit against court seizure may
‘scare’ private collectors away from making their objects available to the public
at large. Providing a legal guarantee that an exhibited object is free from court
seizure is therefore a decisive factor in loan decisions (Gwozdziewicz 2011, 140).

As W. Kowalski notes, the institution is controversial, since limiting its effec-
tiveness to the time of an exhibition means, in practice, a temporary restric-
tion on court proceedings for bringing and securing claims. He also points out
the individual private interests should be duly balanced against the public
interest in making cultural heritage available to the widest possible audience
(Kowalski 2008, 157).

In view of the above, two types of the immunities can be distinguished.
One covers all objects brought from abroad for the purposes of a given exhi-
bition; the other only applies to works in appropriate listings, sometimes
accompanied by relevant documentation and subject to specified procedures.
The former is a simple instrument that best serves the interests of museum

2 Lending to Europe: Recommendations on collection mobility for European museums. Chapter 3.3.
Immunity from seizure, 15. Available at: https://www.ne-mo.org/fileadmin/Dateien/public/
topics/Collection_Mobility/Members/Lending_to_Europe.pdf [accessed 8 Aug. 2024].
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institutions organising exhibitions, with the law of the State of New York being
a good example. In the latter case, it is normally sufficient to submit a list to
the competent authorities. The loaned objects are then granted protection.
This has been the practice in Belgium, West Germany, and Austria. Under the
immunities of this type, the exemption from seizure often becomes effective
only some time after the publication of a list, for example, in an official gov-
ernment gazette, as in France and Switzerland. This period is intended to allow
any possible claims to objects loaned to an exhibition to be raised. Some sys-
tems, including the US federal law and the British law, provide for full prove-
nance research into objects (Kowalski 2018, 308).

The institution was introduced to the Polish legal system by force of the Act
Amending Certain Acts Governing the Rules of Access to Certain Professions3.
The stated reasons for introducing so-called museum immunity include the
economics of law-making, as well as an urgent need to assure the protection
and smooth functioning of cultural exchange between Polish and foreign cul-
tural institutions*. This contributes to the realisation of the legal norms adum-
brated in Article 6 of the Constitution of the Republic of Poland, according to
which ‘the Republic of Poland shall provide conditions for the people’s equal
access to the products of culture which are the source of the Nation’s identity,
continuity and development [... and] shall provide assistance to Poles living
abroad to maintain their links with the national cultural heritage’.

4 The Conditions of Providing Legal Protection to Items
Loaned from Abroad for Temporary Exhibitions

In line with Article 31a(1), legal protection may cover a moveable of historic,
artistic, or scientific value loaned from abroad for a temporary exhibition
organised in the Republic of Poland®. For such legal protection to be available,
all of the following six conditions must be met:

3 The Act Amending Certain Acts Governing the Rules of Access to Certain Professions of
5 August 2015 (O] 2015, item 1505).

4 Statement of reasons for the government draft Act Amending Certain Acts Governing the
Rules of Access to Certain Professions. Print 2331 p. I. Available at: https://www.sejm.gov.pl/
sejm7.nsf/druk.xsp?nr=2331 [accessed 8 Aug. 2024].

5 The Constitution of the Republic of Poland of 2 April 1997, 0] 1997, No. 78, item 483.

6 Museum Act of 21 November 1996, the uniform text: O] 2022, item 385 as amended, Article

31a(1).
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1. Importing the objects into Poland is in the public interest — this means
that the competent minister should consider the merits of the objects
and of the planned exhibition.

2. The objects are not in the territory of Poland — this condition is intended
to ensure that the immunity in fact protects items brought from abroad
and is not granted after they have been imported into Poland.

3. Importing the objects into Poland is lawful — this is to ensure that immu-
nity is not extended to objects unlawfully exported from the country of
their habitual storage. In this connection, the lender should deal with
all formalities related to the loan and the importation of the objects to
Poland; as a rule, this involves obtaining an export permit in line with
applicable legislation. It must therefore be verified whether an object is
exported on the basis of an export permit, or the owner’s or holder’s state-
ment (where a permit is not required) that the export is not subject to a
permit. As far as compliance with international law is concerned, items
acquired in violation of generally recognised prohibitions against theft or
war looting cannot be protected (Gwozdziewicz-Matan 2021, 409—422).

4.  The objects have not been exported from Poland illegally — this means
that immunity does not protect objects exported from Poland in breach
of the law. This applies to theft, war losses, and export by owners contrary
to export regulations.

5.  Organising a temporary exhibition without legal protection would be
impossible or would entail costs disproportionate to the cost of organis-
ing the exhibition — the condition for legal protection is the impossibil-
ity of exhibiting a given object, or of the exhibition in general. Granting
the protection entails a legal risk to the Treasury. The applicant should
demonstrate that borrowing a given object without legal protection is
impossible, or that borrowing without immunity would generate expend-
iture such that the cost of exhibiting the object would be high in propor-
tion to the cost of the whole exhibition. This is an evaluative condition
to be verified on the basis of the information provided in the application.

6. The temporary exhibition will be organised by a cultural institution as
defined by the Organisation and Conduct of Cultural Activities Act, or
by a museum other than a cultural institution listed by the Minister for
Culture and National Heritage by force of Article 5b of the Museum
Act” — an application for protection may be submitted by a public or

7 The competent minister for culture and protection of national heritage maintains a list of
museums in the Public Information Bulletin. The list contains the following information:
name of museum,; registered address of museum; full name of the entity or private individual
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private museum, or a cultural institution other than a museum, for exam-

ple an art gallery organising the planned exhibition (Barbasiewicz 2020,

157-158).
It should be pointed out that a moveable subject to legal protection cannot be
seized to secure claims in civil or administrative proceedings, enforced in judi-
cial or administrative proceedings, or seized to secure proprietary penalties,
proprietary penal remedies, or claims for the redress of damage in criminal
proceedings. Decisions to grant legal protection are made by the competent
minister for culture and protection of national heritage, upon the request
of exhibition organisers. In addition, the minister keeps up-to-date records
of moveables subject to such protection. The legal protection of a moveable
extends for no longer than twelve months from its import into the territory of
Poland (Karcz-Kaczmarek 2020, 527).

5 The Procedure of Covering a Moveable with Legal
Protection and the End of Legal Protection

The procedure for granting legal protection to a moveable is laid down in
Article 31b of the Museum Act. An exhibition organiser submits an application
to the competent minister for culture and protection of national heritage to
have a moveable covered by legal protection at least six months before the
scheduled import of the moveable into the territory of the Republic of Poland.
Where formal defects are found, the authority calls on the applicant to rectify
the application within a period of 7 and 30 days from receipt of that request;
otherwise, the application will not be considered.

If the application meets the statutory requirements, the competent minis-
ter for culture and protection of national heritage publishes its contents on the
website of the Public Information Bulletin and sets a deadline by which private
individuals, legal person, or organisations without legal personality may sub-
mit objections as to whether the moveable specified in the application fulfils
the statutory requirements. Such objections may be raised for at least 30 days
after publication. If objections are submitted, the competent authority calls on
the exhibition organiser to supplement their application within 7 and 30 days
of receiving such a request; otherwise, the application will not be considered.

that opened the museum; for a registered museum, the date of its entry in the State Register
of Museums. The entity which opened the museum must supply the information within
three months from the museum’s foundation, or supply information of such modification
within one month at the latest.
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After these deadlines, the competent minister for culture and protection
of national heritage consults a state cultural institution specialising in the
museum sector and collection protection on whether the conditions for grant-
ing a moveable with legal protection are met. Once the opinion is available,
the authority decides whether to grant legal protection to the moveable and
publishes the decision in the Public Information Bulletin®.

The legal protection of a moveable ends, on the other hand, in three cases:
1. after the expiry of the period for which a moveable is covered by legal

protection;

on the date the moveable is removed from the Republic of Poland; and

where the moveable fails to meet the statutory requirements because it

has been imported or exported unlawfully®.
In the latter case, the competent minister for culture and protection of
national heritage, having consulted a state cultural institution specialising in
the museum sector and collection protection, promptly notifies the exhibi-
tion organiser that the legal protection of the moveable has come to an end
(Gwozdziewicz-Matan 2021, 433—434). Information suggesting that objects
were imported into Poland unlawfully or exported from Poland unlawfully is
to be verified by experts. It appears that an exhibition organiser can still be
consulted at the stage at which information undermining the legal status of
the objects is being verified, since organisers are often well placed to obtain
information on the legal and factual status of objects: they work with lend-
ers, have access to documentation, and may be able to examine the objects
(Barbasiewicz 2020, 169-170).

The legal protection ends ex lege under Article 31a(3)(3) of the Museum
Act, without any further acts of the minister or other public administra-
tion authorities and, in particular, without any need to publish the informa-
tion in the Public Information Bulletin. As a result, the exhibition organiser
is deprived of the right to a court hearing. They cannot challenge the end of
the protection, or the minister’s inaction in this respect. In practice, situa-
tions may therefore arise in which the minister’s and the organiser’s views —
for example as to the date on which the protection ends or the reasons for its
cessation — differ, and such a dispute will not be heard by an administrative
court (Gwozdziewicz-Matan 2021, 409—422).

8 0] 2022, item 385 as amended, Article 31b.
9 0] 2022, item 385 as amended, Article 31a(3).
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6 Warranty for Objects Loaned from Abroad for Exhibitions
Held in Poland

In compliance with Article 23 of the Warranties and Guarantees Provided by
the Treasury and Certain Legal Entities Act, the Council of Ministers may, at
the request of the competent minister for culture and protection of national
heritage and on behalf of the Treasury, grant warranties to non-residents cov-
ering compensation for the destruction, damage, or theft of uninsured exhibits
that they own or lawfully hold, if such exhibits form part of artistic exhibitions
organised in the Republic of Poland and their total value exceeds the equiva-
lent of € 500,000. Exhibition organisers apply for such warranties!®.

An application for warranty contains general information about the exhibi-
tion organiser, specifies the time and location of the exhibition, and gives rea-
sons for arranging it and for not insuring the exhibits. The application is sub-
mitted to the Museum Department of the Ministry for Culture and National
Heritage at least six months before the scheduled exhibition date. It must be
accompanied by a detailed list of exhibits and their values, a description of
the measures and conditions for protecting the exhibits in transit and at the
exhibition venue, an opinion from the National Institute of Museums and
Protection of Collections on the institution’s resources and conditions, and the
planned exhibition design!L.

It should be stressed that insufficient funds to pay premiums are a major
practical reason for refraining from insuring exhibits. For insurance to be
meaningful and fulfil its function, the sum insured should not differ from the
insurance value, that is, the actual value of the object. The more valuable an
exhibit, the higher the sum insured and, consequently, the higher the premium
(Gredka 2013, 235-236).

10  The Warranties and Guarantees Provided by the Treasury and Certain Legal Entities Act
of 8 May 1997, the uniform text: OJ 2024, item 291 as amended.

11 M. Bogdanska-Krzyzanek, A. Jasionek, A. Modrzewska, Rekomendacje i dobre praktyki
w zakresie zarzqdzania kolekcjg w instytucjach kultury, 38. Available at: https://polin.pl
[system/files/attachments/dobre%zopraktyki%202021-BEZ-WCAG%z20N.pdf [accessed
20 Aug. 2024].
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7 Conclusion

In conclusion, it should be noted that adherence to the principles governing
the loan of objects and cooperation among museums in the European Union
enhances international museum exchange. This exchange is also supported
by the institution of museum immunity, which provides a legal guarantee
protecting exhibits against third-party claims. This analysis of the prevailing
legislation suggests, however, that granting exhibition organisers the right to
challenge the discontinuation of legal protection of moveables would improve
Polish law. Such a step would ultimately help to prevent disputes between
the minister and exhibition organisers as to the circumstances and dates on
which the protection ends. Reducing the insurance values of loaned objects
is also needed, so that more interested parties may benefit from warranties. In
addition, the nomenclature connected with the museum immunity should be
standardised, since the doctrine exhibits a degree of arbitrariness. In the draft
law, the Polish legislator uses the term “security against seizure”, whereas the
same institution is referred to as “jurisdictional immunity” in the European
Union. As a result, the institution is not readily intelligible to the public.
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The Legal Conditions of Searching for
Archaeological Monuments

Piotr Krzyzanowski

Abstract This is another contribution to the discussion on the legal regulation of
searching for archaeological monuments. Two significant factors prompt this subject.
The first is the recent tenth anniversary of the Historic Monument Protection Act in
Poland. The second is the technological progress facilitating access to and thus increas-
ing the popularity of amateur archaeological monument-hunting. This article aims to
determine whether the Polish legislator has provided a legal framework for searching
for archaeological monuments that accommodates both the duty to protect such mon-
uments and the individual freedom to enjoy cultural assets. I intend to reconstruct and
critically analyse the prevailing model of the legal protection of searching for archae-
ological monuments in Poland. Several research methods are used in this process: the
formal-dogmatic method; axiological analysis of law; axiological and argumentative
methods; and the (auxiliary) historico-legal method.

Keywords archaeological monument — regional monument conservator’s permit —
finder’s reward

1 Introduction

This article comprises another contribution to the discussion on the legal
regulation of searches for archaeological monuments. Two significant factors
prompt this subject. The first is the recent tenth anniversary of the Monument
Protection Act in Poland!. The second is the technological progress that has
facilitated access to amateur searches for archaeological monuments, thus
increasing their popularity. The discovery of forgotten chapters of history, the
exploration of past cultures, and, finally, the search for treasures have fasci-
nated people for centuries. Objects that are found often have the status of mon-
uments and, as elements of cultural heritage, are subject to special protection.

It is therefore of paramount importance to provide a legal framework for
searching for archaeological monuments that addresses both the duty of their

1 The Historic Monument Protection Act of 23 July 2003 (O] 2024, item 1292), ‘the Protection
of Historic Monuments Act’.
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protection and every individual's freedom to enjoy cultural assets. This paper
aims to determine whether the Polish legislator has fulfilled the duty to estab-
lish legal conditions that ensure both values are realised. The issue of monu-
ment searching from the perspective of legal regulation has been addressed
frequently in the literature. Nevertheless, such publications have focused on
selected aspects of searching, such as criminal procedure or the definition and
ownership of found objects.

I intend to reconstruct and critically analyse the prevailing model of the
legal protection of searches for archaeological monuments in Poland. Several
methods are used in this research process. The formal-dogmatic method
is employed for most of this study, as it serves to review the prevailing law.
An axiological analysis of law is also applied in order to identify the socially
important values prioritised by the legislator when constructing the model of
legal protection of searching for archaeological monuments in Poland. This is
combined with the argumentative method, which presents arguments for the
view that certain solutions adopted by the legislator are axiologically justified.
The historico-legal method is used to some extent when analysing earlier leg-
islation on the protection of cultural assets.

2 The Definition of ‘Archaeological Monument’

An adequate accuracy and clarity will be ensured if this discussion begins with
the term ‘archaeological monument’. The Protection of Historic Monuments
Act contains legal definitions of both ‘monument’ and ‘archaeological monu-
ment.. Article 3(1) provides that a monument is a real estate or moveable object,
or its parts or ensembles which is man-made or connected to human activity
and constitutes testimony to past eras or events and whose preservation is in
the public interest owing to its historic, artistic, or scientific value. Specialist
literature rightly points out that ‘a monument must belong to the sphere of
culture, traditionally distinct from the natural world; it must be a work of man
or related to human activity’ (Zeidler, Zalasinska 2015, 20).

The legislator has chosen a material approach to defining a monument.
A formal definition was used under the former cultural asset protection law.
Pursuant to its Article 4, monuments were cultural assets that were: entered
in the register of monuments; inventoried by museums or held by libraries
(except for materials forming part of the national archival resources, pro-
tected under separate regulations); or other objects, if their historic nature
was obvious and they were not protected under separate regulations. Under
the current law, a historic monument is any object meeting the criteria set
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out in Article 3(1) of the Protection of Historic Monuments Act, regardless of
whether it is entered in the appropriate registers or records (Kotulski 2011, 20).
K. Lenczowska-Sobon notes that entry in the register of historic monuments
is merely declaratory and is not a pre-requisite to qualifying an object as a his-
toric monument (Lenczowska-Sobon 2022, 118).

Nor does the condition of an object predetermine its historic nature. The
Supreme Administrative Court held in its judgment of 24 January 2024 that
the degraded substance of a real property in no way means that it is not a
historic monument?. In another decision, the Supreme Administrative Court
found that Article 6(1)(3) of the PROTECTION OF HISTORIC MONUMENTS
ACT directly implies that works of architecture and buildings are subject to
protection and care regardless of their condition3. A judgment of the Regional
Administrative Court in Gdansk states that ‘the existence of historic value is
determined by the preservation of a substance incorporating the core of his-
toric value. The destruction of parts of a monument, where their preserva-
tion has no effect on its essence, impairs the historic value but cannot justify
removal from the register of monuments™.

The legislator has decided to use a non-exclusive disjunction; for an object
to be treated as a historic monument it is sufficient that it possesses one of the
three values identified in the provision, namely, historic, artistic, or scientific
value. A judgment of the Regional Administrative Court in Warsaw states that
historic value is determined by an item’s documentary value for certain historic
events. Thus, the more significant the historical event documented by a given
object, the greater its historic value®. This may be supported, in particular, by
the following arguments: the object was the site of an important political, pub-
lic, or scientific function; or it is directly connected with important historical
figures, phenomena, or developments (Witwicki 2007, 84). The artistic value
of an object is determined by the fact that it contains an element of beauty
perceptible to recipientsb. M. Witwicki argues that in the case of artistic value
‘all spatial characteristics of an object and its placement in its surroundings are
assessed. These are: situation, formal composition, composition of the interior
space; and structure, materials, style or stylistic convention of the whole or
individual architectural elements, including decorations, and artistic aspects

2 The Supreme Administrative Court judgment of 24.01.2024, Il 0SK 1076/21, LEX No. 3693405.
Supreme Administrative Court judgment of 6 Feb. 2023, II OSK 2730/21, LEX No. 3514463.

4 Regional Administrative Court in Gdansk judgment of 14 Sept. 2022, II SA/Gd 218/22, LEX
No. 3415848.

5 Regional Administrative Court in Warsaw judgment of 6 July 2023, VII SA/Wa 37/23, LEX
No. 3607589.

6 Ibidem.
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of its relationship with the surroundings’ (Witwicki 2007, 86). The scientific
value of an object is evidenced by its usefulness to research and impact on
scientific development (Lenczowska-Sobon 2022, 120).

A historic monument may additionally demonstrate values other than
those listed in the Act, such as patriotic, sacral (religious), utility, or educa-
tional values (Zeidler 2009, 50; Witwicki 2007, 90). A judgment of the Regional
Administrative Court in Warsaw argues that ‘the historic value of the former
cemetery as a burial place arises not only from the preservation of its historic,
artistic, and scientific values, but also from the presence of human remains
and of a burial area’.

Another criterion that must be met by an object to be recognised as a historic
monument is the public interest in preserving it (Gwozdziewicz-Matan 2015,
43). According to the Regional Administrative Court in Warsaw, public interest
is the benefit that preserving a monument, at least in its present condition, may
bring to society3. ]. Pruszynski rightly observes that a historic monument is a
confirmation of past human activity that contributes to shaping the identity
of a given community through historic, political, and cultural identification
(Pruszynski 1996, 9). The Regional Administrative Court in Warsaw accepted
that the value of historic monuments is chiefly determined by the fact ‘they are
carriers of certain meanings (testimonies). This concerns recording and trans-
mitting the memory of people, processes, events, or images represented by
these objects in a variety of ways'. Some interpretative doubts may arise from
the phrase ‘testimonies to past eras or events’ in the legal definition of a his-
toric monument. The completion of an event or era is a key criterion for treat-
ing something as a historic monument. According to P. Gwozdziewicz-Matan,
‘an event must therefore be past, even if recent, and the era must be a closed
historical period. The definition of historic monument may be described as
progressive: the set of objects classed as historic monuments expands as time
passes’ (Gwozdziewicz-Matan 2015, 42).

The foregoing legal definition of a historic monument is an instance of
descriptive definition, since the object of protection is defined by reference
to its characteristics (Jagielska-Burduk 2011, 88). Specialists rightly point out
that the prevailing legal definition of historic monument is approximative, as

7 Regional Administrative Court in Warsaw judgment of 15 May 2019, VII SA/Wa 2432/18, LEX
No. 3044126.

8 Regional Administrative Court in Warsaw judgment of 16 Jan. 2019, VII SA/Wa 1076/18, LEX
No. 2621675.

9 Regional Administrative Court in Warsaw judgment of 5 April 2018, VII SA/Wa 1661/17, LEX
No. 2522576.
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the use of vague phrases (historic, artistic, or scientific value) entails the need
to apply evaluative criteria (Cherka et al. 2010, 21). The terms will need, how-
ever, to be made more specific in the course of applying the law (Ginter and
Michalak 2016, 53). Determining that something is a historic monument must
therefore be preceded by a process of evaluation (Ruczkowski 2017, 85). The
literature stresses that this degree of ambiguity ‘is to serve a best-intentioned
care for the preservation of national heritage and the protection of all assets
and objects worthy of such protection’ (Ginter and Michalak 2016, 53).

The Regional Administrative Court in Warsaw stated that an object whose
artistic, historic, or scientific value is above average may be regarded as a his-
toric monument, The Court observed that ‘only objects should be registered
that deserve preservation for their artistic, historic, or scientific value. Such
values cannot be assumed in advance, but should follow from expert opinions
or studies’®. The Supreme Administrative Court likewise found that an object
distinguished by its artistic, historic, or scientific values when compared to
other items may be entered in the register. Entry in the register is the highest
regime of legal protection; therefore, assessing a given object requires in-depth
specialist knowledge!™.

According to Article 3(2) of the Protection of Historic Monuments Act, an
immovable historic monument is real estate, part of it, or an ensemble of real
estates that constitutes testimony to a past era or event whose preservation is
in the public interest owing to its historic, artistic, or scientific value. Under
Article 6(1)(1) of the Protection of Historic Monuments Act, immovable his-
toric monuments include cultural landscapes; urban and rural layouts and
building ensembles; works of architecture and construction; works of defen-
sive construction; engineering objects, in particular, mines, steelworks, power
plants, and other industrial facilities; cemeteries; parks, gardens, and other
forms of designed greenery; and sites commemorating historic events or the
activities of eminent personages or institutions.

Under Article 3(2) of the Protection of Historic Monuments Act, a moveable
historic monument is a moveable object, part of it, or an assembly of move-
able objects that constitutes testimony to a past era or event whose preserva-
tion is in the public interest owing to its historic, artistic, or scientific value.
Under Article 6(1)(2) of the Protection of Historic Monuments Act, moveable
historic monuments include works of graphic art, artistic crafts, and applied
art; collections of objects gathered and arranged according to the ideas of their

10 Regional Administrative Court in Warsaw judgment of 20 April 2017, VII SA/Wa 1239/16,
LEX No. 2360139.
11 Supreme Administrative Court judgment of 12 Jan. 2023, Il OSK 2887/21, LEX No. 3480793.
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creators; collector coins and historic objects, in particular, militaria, banners,
seals, badges, medals, and orders; engineering products, especially equipment,
means of transport, machinery, and tools that are evidence of material culture,
are characteristic of former or new forms of management, or that document the
standards of science and civilisational development; library materials within
the meaning of Article 5 of the Libraries Act!%; musical instruments; works of
folk art and crafts and other ethnographic objects; and objects commemorat-
ing historic events or the activities of eminent personages or institutions.

When introducing the above definitions, the legislator used terms already
defined in the Civil Code!3, namely, ‘object’ and ‘real estate’ (Golat 2004,
Article3). Pursuant to Article 45 in the Civil Code, objects are only material
things, while Article 46(1) of the Civil Code treats real estate as parts of the
earth’s surface that are owned separately (land), as well as buildings fixed to
the land or parts of buildings, where they are owned separately under special
regulations.

Specialist literature considers the division of historic monuments into
immovable and moveable to be well founded. This is necessary because the
nature, types, condition, and location of immovable objects typically require
quite different regulations from those applicable to moveable historic monu-
ments (Ginter, Michalak 2016, 60).

In the light of Article 3(4) of the Protection of Historic Monuments Act, an
archaeological monument is an immovable historic monument that consti-
tutes a surface, underground, or underwater residue of human existence and
activity, consisting of cultural layers, including products or parts thereof, or
a moveable historic monument that is such a product. The definition of an
archaeological monument is very broad, not least because underwater monu-
ments were included in the definition for the first time in Polish law (Kowalski
and Pomian 2006, 176). Since an archaeological monument is a qualified
form of historic monument, it must also meet all the criteria of a historic
monument under Article 3(1) of the Protection of Historic Monuments Act
(Trzcinski 2010, 19).

In Article 6(1)(3) of the Protection of Historic Monuments Act, the legislator
introduces an aggregated definition of an archaeological monument, which
supplements the general definition in Article 3(4) of the Protection of Historic
Monuments Act, by indicating examples of archaeological monuments sub-
ject to legal protection. Under this provision, protection and care extend to

12 The Libraries Act of 27 June 1997 (OJ 2022, item 2393).
13 The Civil Code of 23 April 1964 (O] 2024, item 1061), ‘the Civil Code’.
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archaeological monuments, regardless of their condition, including, in particu-
lar, field remains of prehistoric and historic settlements, burial grounds, bar-
rows, and traces of economic, religious, and artistic activities. As M. Trzcinski
notes, ‘the semantics applied in the provision clearly shows the legislator was
reluctant to enumerate all the various categories or groups of monuments,
which would have been difficult, and only wanted to identify their characteris-
tic, typical forms’ (Trzcinski 2010, 20).

3 The Requirement to Obtain a Regional Monument
Conservator’s Permit

In accordance with Article 36(1)(12) of the Protection of Historic Monuments
Act, searching for hidden or abandoned moveable historic monuments,
including archaeological monuments, by means of any electronic, technical,
or diving equipment requires a permit from a regional monument conservator.
Pursuant to Article 36(2) of the Protection of Historic Monuments Act, permits
to search for hidden or abandoned moveable historic monuments, including
archaeological monuments, in Polish maritime areas are issued by the director
of a maritime office, in consultation with the regional monument conservator
competent for the location of that office. Such a permit may lay down condi-
tions to prevent damage to, or destruction of, a monument. A regional mon-
ument conservator may also make the permitted actions conditional on the
applicant providing, by a specified date, certain information about the activi-
ties covered by the permit, by including such a condition in the permit.

In principle, the permits referred to in Article 36(1) of the Protection of
Historic Monuments Act are issued upon the request of private individuals
or organisations holding legal title to use historic monuments entered in the
List of Heritage Treasures or the register, arising from ownership, perpetual
usufruct, permanent administration, a limited property right, or an obligation
relationship. Under Article 36(1) of the Protection of Historic Monuments Act,
however, permits to search for hidden or abandoned moveable historic mon-
uments, including archaeological monuments, may also be issued to private
individuals or organisations intending to carry out searches but not holding
legal title to use the monuments. Should an owner or property holder refuse
their consent to such searching, applicants may rely on the limitations to own-
ership set out in Article 30 of the Act.

In the light of Article 38(1) of the Protection of Historic Monuments Act, a
regional monument conservator, or authorised staff of a regional monument
protection office, monitors compliance with, and the application of, regulations
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on the protection and care of historic monuments. Under Article 43(1)(3) of
the Protection of Historic Monuments Act, the regional monument conserva-
tor is required to issue a decision to stop any searches for hidden or abandoned
moveable historic monuments, including archaeological monuments, carried
out without a permit or otherwise than within scope and conditions set out in
that permit.

Under Article 44 of the Protection of Historic Monuments Act, such a deci-
sion expires two months after its delivery if, within that time, the conservator
fails to issue any of the following decisions: (i) a decision ordering a monu-
ment to be restored to its prior condition or a site to be cleaned; (ii) a deci-
sion requiring a monument to be brought to the best possible condition, using
specified methods, by a set date; (iii) a decision imposing the duty to obtain
the regional monument conservator’s permit to conduct the blocked search,
with an application for that permit to be submitted within seven days after
the decision is delivered; (iv) a decision requiring specified steps to bring the
search into conformity with the scope and conditions laid down in the permit,
and setting a deadline for such steps; or (v) a decision prohibiting the blocked
activities. Anyone violating historic monument regulations, or the scope and
conditions of a permit, must carry out the measures required by one of the
above decisions at their own expense.

Under Article 47(1) of the Protection of Historic Monuments Act, a regional
monument conservator may reopen proceedings concerning an issued search
permit and then amend or revoke it by decision if new facts or circumstances
emerge during the search that may cause damage to, or destruction of, a monu-
ment. Under Article 48 of the Protection of Historic Monuments Act, the direc-
tor of a maritime office, in consultation with the regional monument conser-
vator competent for the location of that office, may decide to stop any search
conducted without a permit; may amend or revoke a permit already issued by
reopening proceedings if new facts or circumstances emerge during the search
that may cause damage to, or destruction of, a monument; or may revoke a
permit if the search is carried out in breach of the scope and conditions set out
in the permit.

It should also be noted that Article 47a(1) of the Protection of Historic
Monuments Act allows the minister for culture and protection of national her-
itage, after consultation with the Central Conservation Commission, to revoke
or amend a search permit ex officio if the activities specified in the permit
would impair the value of a monument, damage or destroy it, or lead to its
improper use. Proceedings to revoke or amend a permit must not be initiated
more than two years after the permit becomes final and binding.
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4 The Ownership of Archaeological Monuments Discovered
or Found in the Course of Searches

The question of ownership of archaeological monuments discovered or found
is crucial to the regulation of monument searching. The prevailing view in the
literature is that legally they are the property of State Treasury (Wrdbel 2023,
60). This is expressly provided for in Article 35(2) of the Protection of Historic
Monuments Act, under which archaeological monuments acquired as a result
of searches become the property of the State Treasury.

The regional monument conservator determines, by decision, where such
monuments are to be stored or deposited, in a museum or another organi-
sation, subject to that entity’s consent. They may be transferred there only if
the museum or other organisation is able to ensure their permanent storage,
inventorying, and appropriate conservation work, and to provide access to
the monuments for research purposes. If requested by the museum director,
archaeological monuments deposited with a museum may be transferred to its
ownership by decision of the regional monument conservator.

Article 33(1) of the Protection of Historic Monuments Act provides that any-
one who accidentally finds an object believed to be an archaeological mon-
ument must take all available measures to secure it, mark its location, and
promptly notify the competent regional monument conservator o, if this is
impracticable, the competent village administrator, mayor, or city president.
Within three days of receiving such notification, the regional monument con-
servator is required to inspect the object and the place where it was found, and,
if necessary, arrange archaeological investigations. When an object believed to
be an archaeological monument is found in Polish marine territories, the com-
petent director of a maritime office must be notified without delay.

Under Article 34(1) of the Protection of Historic Monuments Act, anyone
who discovers or accidentally finds an archaeological monument is entitled to
a reward, provided that they have complied with the above duties relating to
securing the object and informing the competent authority. The Protection of
Historic Monuments Act does not explicitly state whether a reward is also due
to a person who finds a monument in the course of authorised searches. This
is clarified by § 4 of the Minister of Culture and National Heritage’s regulation
of 2 July 2015 on rewards for finding monuments or archival materials'4. Under
that provision, a reward is granted if the finder searched for a monument on

14  The Culture and National Heritage Minister’s ruling on rewards for finding monuments or
archive materials of 2 July 2015 (0], item 979).
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the basis of, and in accordance with the conditions of, a regional monument
conservator’s permit. The regulation provides for pecuniary rewards and diplo-
mas. Under § 3(1)—(2), a pecuniary reward must not exceed thirty times the
average wage for the preceding calendar year as announced by the National
Office for Statistics, and must not be lower than one tenth of the material value
of the monument or archive material.

5 Penal-Law Protection of Searches

Searching for monuments without a permit, or in breach of a permit’s con-
ditions, has been penalised since the adoption of the Protection of Historic
Monuments Act, under which it constituted an offence. Following the amend-
ment that entered into force on 1 January 20185, it became a criminal offence.
Under the current Article 109c of the Protection of Historic Monuments Act,
anyone who searches for hidden or abandoned moveable historic monuments,
including archaeological monuments, using any electronic, technical, and div-
ing equipment without a permit or in breach of a permit’s conditions, is liable
to a fine, restriction of liberty, or imprisonment for up to two years.

In the opinion of M. Kulik, what is protected here is the inviolability of a
monument and its preservation in an unimpaired condition; property rights,
or property in general, are not protected (Kulik 2010, LEX). A number of com-
mentators take the view that the protected interest is ‘the condition of hidden
or abandoned monuments, which may be damaged or destroyed as a result
of inexpert searches using specialist equipment’ (Bojarski and Radecki 2018,
Legalis). A. Wrébel argues that what is protected is ‘the legality of searches for
hidden or abandoned monuments’ (Wrdbel 2023, 63).

Searching without a required permit is a general offence that can be com-
mitted by anybody. Only someone who has secured a permit can commit the
offence of conducting a search in breach of a permit’s terms and conditions
(Janikowski 2021, 136). Authors agree that this illegal act is an intentional mis-
demeanour, having been committed with intent, whether direct or oblique
(Gadecki et al. 2019, 59). Searching for hidden or abandoned historic monu-
ments without a permit or in breach of a permit’s conditions, including by
means of electronic, technical, or diving equipment, is among the elements of

15  The Act Amending the Monument Protection Act and the Nature Protection Act of
24 November 2017 (0] 2018, item 10).
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this illicit act. B. Gadecki believes it can be assumed a contrario that searching
for monuments without any specialist equipment does not require a permit
and should not be penalised (Gadecki 2015, 96). J. Janikowski rightly notes
that ‘searching for monuments in Poland is not absolutely forbidden by law,
only formally restricted by the requirement to hold an appropriate permit’
(Janikowski 2021, 136). Specialist equipment includes sonars, metal detectors,
neodymium magnets, frame detectors, thermographic cameras, and georadars
(Zalasinska 2020, Legalis). The phrase ‘hidden or abandoned monuments’
shows that the legislator intends to apply this regulation to any situation ‘where
a monument is sought, since it is occasionally impossible to establish whether
a particular object has been abandoned, lost, or concealed by its owner’
(Gadecki et al. 2019, 60). According to M. Kulik, ‘a hidden monument has been
placed where its finding is difficult, in relation to which steps have been taken
that hinder determining its location. Finally, a hidden monument is one in
relation to which steps have been taken intended to conceal its very existence
or possession by a given person’ (Kulik 2010, LEX). J. Janikowski points out that
‘amonument is hidden if its location is unknown’ (Janikowski 2021, 137). Kulik
states that an abandoned monument ‘has been left in order to get rid of its
ownership and, it seems, any monument not under control of a person now
but under their control before. [...] Alost monument can be assumed to be an
abandoned monument’ (Kulik 2010, LEX).

This crime is formal; therefore, it is the offender’s conduct, not its effects,
that is penalised (Wrdbel 2023, 61). It has been noted that, ‘in terms of its
structure, this is an offence of abstract endangerment. The legislator assumes
that searching without a permit or in breach of its conditions may endanger
the condition of sought or abandoned monuments, without however requir-
ing that endangerment to be demonstrated. Accordingly, the absence of a
permit or action contrary to its conditions is sufficient satisfy the elements
of Article 109c [...] regardless of whether a monument has been damaged
or destroyed, or whether such damage or destruction was even imminent’
(Bojarski and Radecki 2018, Legalis).

If a monument is damaged or destroyed in the course of searching without
a permit or in breach of its conditions, the offence under Article 108(1) of the
Protection of Historic Monuments Act will be cumulatively qualified alongside
the offence under Article 109c of the Protection of Historic Monuments Act.
Under Article 108(1) of the Protection of Historic Monuments Act, anyone who
destroys or damages a monument is liable to imprisonment for between six
months and eight years.
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6 Conclusion

To conclude, the prevailing model of the legal protection of searches for
archaeological monuments in Poland rests on four pillars: the definition of
the concept of an archaeological monument; the requirement of securing a
search permit; regulation of the ownership of found objects; and the penal-law
protection of searches. The legislator has adopted proper methods and main-
tained adequate precision when introducing the legal definitions of historic
monuments in general, of moveable and immovable historic monuments, and,
finally, of archaeological monuments.

Since archaeological monuments continue to be found or discovered, de lege

ferenda Article 6(1)(3) of the Protection of Historic Monuments Act should be

amended to identify further examples of archaeological monuments. It would
also be commendable to specify certain possible administrative-law conse-
quences of searching without a required permit from a regional monument
conservator, and of searching outside the scope of, or in breach of the condi-
tions set out in, such a permit. Clarifying which entities may apply for such
permits, and on what terms, could likewise be proposed de lege ferenda at the
statutory level rather than by way of a regulation.

With regard to the ownership of found monuments and finder’s rewards,
again an act of parliament, rather than a regulation, should specify what reward
is due to an entity that finds a monument while conducting searches for which
it has obtained a permit. Finally, regulating searches through a single provision
in the context of penal-law protection is questionable. It seems reasonable also
to regulate acts such as failures to notify the finding of a monument, as well as
concealment or sale of a found monument.

The Act of 13 July 2023 Amending the Monument Protection Act!® should
also be mentioned. It liberalises the law and modifies the model for the legal
protection of searches. The changes have prompted a range of disputes.
Concerns have been raised, for example, by the Council for the Protection
of Archaeological Heritage in discussions with the Minister of Culture and
National Heritage, and by the Scientific Board of the Institute of Archaeology
and Ethnology of the Polish Academy of Sciences. Increasingly, calls are being
made to amend the law again before it takes effect. Notably, the amended
act has already been amended once'?, with its commencement date post-
poned from 1 May 2024 to 1 May 2025. Given space constraints and the strong

16 Q] item 1904 as amended.
17 The Act Amending the Amended Monument Protection Act of 12 April 2024, O] item 647.
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likelihood of further amendments, the author has decided not to address this
amendment here, but to prepare a separate study once the amending Act
enters into force and its final wording is known.
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The Penal-Law Protection of Historic Monuments
in Poland — An Analysis of Selected Aspects

Agnieszka Lozitiska-Piekarska

Abstract The penal-law protection of historic monuments in Poland is not a particu-
larly popular topic, although the significance of historic monuments for national her-
itage and for the identity and history of Poles is considerable. This paper is intended
to help initiate a discussion of the current regulations, as well as the scope for and
direction of changes that would enhance the standard of legal protection of historic
monuments. A review of police statistics will demonstrate the scale of the phenom-
enon of crimes against historic monuments, while comparisons with regulations in
other countries will suggest some legal solutions that have not yet been applied. The
protection of cultural heritage, undoubtedly including historic monuments, is guaran-
teed by the supreme national legal act — the Polish Constitution in its Article 5. Thus,
this subject matter deserves closer scrutiny.

Keywords historic monuments — protection — cultural heritage

1 Introduction

Cultural heritage is a testimony to the past and to human achievement; it is
an integral part of national and collective identity (Durek 2022, 61). The penal
protection of historic monuments is one aspect of the protection of cultural
heritage (Trzcinski 2011, 37). The losses in Poland resulting from crimes against
historic monuments are substantial, given the scientific, historic, and often
financial value of such monuments.

Although crimes against historic monuments may seem uncommon,
counteracting them is of paramount importance from the viewpoint of pre-
serving history, national heritage, and identity for future generations. As
E. Jurgielewicz-Delegacz observes, ‘crimes against cultural assets are difficult
to detect, and the losses they cause, difficult to estimate (due to their unique
artistic and historic value), all the more so as most exist in a single example’
(Jurgielewicz-Delegacz 2019, 142). For this reason, the penal-law protection
of historic monuments merits particular attention and analysis, as this may
improve their protection.
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The system of penal-law protection of historic monuments in Poland, based
on the Penal Code! together with the Act on the Protection and Care of Historic
Monuments?, is not equal to contemporary challenges. Reforms are needed to
ensure more effective protection of cultural assets of special significance, and
to highlight their value as fundamental elements of national heritage. This is
the central argument of this study.

The paper aims to review the regulations concerning the protection of
historic monuments in Poland, with particular attention to the effectiveness
of combating crime against them and its impact on local communities and
national heritage. Due to space constraints, only selected aspects will be dis-
cussed. The changes suggested here are intended to curb crimes against his-
toric monuments, enhance the awareness of Poles of such crimes, and secure
the material evidence of the Polish nation’s history.

A range of methods is used. Comparative legal analysis helps to identify and
assess possible amendments to the current regulations. The review and inter-
pretation of police statistics focus on offences against historic monuments and
set their numbers against overall crime figures. Legal functionalism, drawing
on an analysis of court decisions, helps to clarify how historic monument pro-
tection law is enforced in practice and where interpretative difficulties arise.
Taken together, these methods support a comprehensive assessment of the
impact of offences affecting historic monuments on Polish cultural heritage,
history, and identity. The findings, in turn, provide a basis for specific proposals
aimed at strengthening the protection of historic monuments, in particular by
adapting regulations to current needs and raising public awareness in Poland.

2 The Prevailing Regulations

The protection of cultural heritage, including the historic monuments dis-
cussed here, is guaranteed by Article 5 of the Polish Constitution. This pro-
vision states: ‘The Republic of Poland shall safeguard the independence and
integrity of its territory and ensure the freedoms and rights of persons and
citizens, the security of the citizens, safeguard the national heritage and shall
ensure the protection of the natural environment pursuant to the principles of

1 The Penal Code of 6 June 1997 (OJ 2024, item 17); ‘the Penal Code"
2 The Act on the Protection and Care of Historic Monuments of 23 July 2003 (O] 2024, item
1292); ‘the Protection of Historic Monuments Act’.
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sustainable development’. The Supreme Court expressed the following view
in its judgment of 12 December 1997: ‘Polish law distinguishes a separate class
of legally protected interests known as “national heritage”, whose protection
has the status of one of the four fundamental values in the Polish legal system.
Accordingly, all authorities of the Republic of Poland are obliged to interpret
and apply legal provisions so as to ensure the effective protection of this cate-
gory of assets and values™.

In the Polish context, the penal-law protection of historic monuments is
governed by both the Penal Code and the Act on the Protection and Care of
Historic Monuments. Accordingly, the Polish model of historic monument
protection is partly based on the Penal Code (Bojarski, Radecki, 2006, 22). The
protection of historic monuments — or more precisely, cultural assets — was
introduced into the Penal Code only in 1997; neither the 19325 nor the 1969
Codes® adopted comparable solutions. Recognising the need to subject bring
such protection within the scope of the Code was certainly a step in the right
direction. It should be stressed, however, that the earlier lack of provisions
directly addressing historic monuments did not mean they were left entirely
unprotected. For example, property laws applied in cases of monuments being
destroyed.

The current Penal Code does not address the protection of historic monu-
ments directly, nor does it define the concept of a historic monument. Instead,
it contains provisions concerning culture assets in both general and specific
senses. Several key provisions should be noted, including Article 125 on attacks
against cultural assets, Article 126 § 2 defining forms of unlawful use of protec-
tive markings for cultural assets, and Article 278 on the seizure of property or
cultural assets in occupied territories. Article 294 § 2, which provides for aggra-
vated forms of certain types of offences, also deserves attention. Articles 278
and 294 appear in the chapter ‘Crimes against property’, while Articles 125 and
126 fall under ‘Crimes against peace, humanity, and war crimes’. This dispersion

3 Article 5 of the Polish Constitution. Note the Constitutional Court points out — in the state-
ment of reasons for its judgment of 8 Oct. 2007, K 20/07, OTK-A 2007, No. 9, item 10 — that the
legislator adopts a broad notion of ‘safeguarding’ to include any and all forms of state activity
in Article 5 of the Polish Constitution. This means the state, when discharging its duty of
protecting national heritage, has a variety of means at its disposal. However, their selection
in a specific situation must consider the constitutional restraints of state power arising from
the guaranteed civic rights.

4 Supreme Court judgment of 12 December 1997, II RN 74/97, OSNAPiUS 1998, No. 14, item 413.

5 The President of Poland ordinance, Penal Code of 11 July 1932, O] No. 60, item 571 as amended,
repealed as of 13 May 1983.

6 Penal Code of 19 April 1969, O] No. 13, item 94 as amended, repealed as of 1 September 1998.
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supports the argument for bringing these offences together — ideally in a sin-

gle chapter dealing with historic monuments or cultural assets. The literature

occasionally proposes creating a separate chapter on historic monuments in
the Penal Code (Radecki 2012, 31-33), which would incorporate the provisions
of the Act on the Protection and Care of Historic Monuments.

The absence of definitions of cultural assets— whether in a general or special
sense — in the Penal Code is arguable the most serious shortcoming of the cur-
rent framework. The literature notes that Article 294 § 2 is not self-sufficient, as
it does not define ‘assets of special significance’ (Jurgielewicz-Delegacz 2019,
146). Some authors, including M. Trzcinski, go further and regard this provision
as infringing a fundamental principle of penal law, namely, nullum crimen sine
lege certa (Trzcinski 2010, 66). This is therefore a major issue that needs to be
addressed.

To avoid the interpretative difficulties outlined above, the definition from
the Convention for the Protection of Cultural Property in the Event of Armed
Conflict, signed at The Hague in 19547, should be relied on when analysing acts
qualified as the foregoing crimes. It defines cultural assets as:

a) moveable or immovable assets of a great importance to the cultural
heritage of a nation (e.g. architectural, artistic, or historic monuments;
archaeological sites; works of art; manuscripts; books),

b)  buildings whose principal and actual purpose is the storage or display of
moveable cultural assets (e.g., museums; libraries; archival repositories),

c) centres encompassing substantial quantities of cultural assets (so-called
historic centres containing assets described in (a) and (b)) (Prazmowska
2019, 303).

Cultural assets of particular significance should be unique and exceptional.

Their special nature may also be signalled by their inclusion in the World

Heritage List under the UNESCO Convention Concerning the Protection of the

World Cultural and Natural Heritage, adopted in Paris on 16 November 1972

and ratified by Poland?®. Introducing definitions of both concepts directly into

the Penal Code could be a good idea.

In principle, the penal-law protection of historic monuments is governed
by Chapter 11 of the Act on the Protection and Care of Historic Monuments

7 The Convention for the Protection of Cultural Property in the Event of Armed Conflict,
signed in The Hague on 14 May 1954, OJ 1957, No. 46, item 212 as amended.

8 The Convention Concerning the Protection of the World Cultural and Natural Heritage,
accepted in Paris on 16 November 1972 by the General Conference of the United Nations
Educational, Scientific and Cultural Organization in its seventeenth session, OJ 1976, No. 32,
item 190.
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of 23 July 2003 (Protection of Historic Monuments Act), entitled ‘Penal pro-
visions, which regulates both crimes and offences relating to the protection
of historic monuments®. Chapter 10a, ‘Administrative fines, was added by the
Act Amending the Act on the Protection and Care of Historic Monuments and
Certain Other Acts of 22 June 2017%°. Article 1 of that Act determines the scope,
object, and forms of historic monument protection and care. The Act also gov-
erns the preparation of national programmes for the protection and care of
historic monuments, the financing of conservation, restoration, and construc-
tion work on historic monuments, and the organisation of historic monument
protection authorities. The legislator gives the impression of seeking to under-
line the role of historic monuments in shaping the awareness and identity of
communities; this is why the duties of administrative authorities and their
cooperation with the public are so important.

It should be noted, however, that not all historic monuments or cultural
assets are protected under the Protection of Historic Monuments Act; it does
not cover, for example, museum collections, which are subject to the Museums
Act of 21 November 1996.. The Protection of Historic Monuments Act also does
not cover matters governed by the Libraries Act'? or the Polish Language Act!3.

The glossary of terms in the Protection of Historic Monuments Act, in par-
ticular the definition of historic monument, is worth mentioning. Pursuant to
Article 3(1), a historic monument is ‘a real estate, its part, or real estate ensem-
bles that are man-made and connected with human activity, testimonies to
past eras, or occurrences whose preservation is in the public interest owing
to their historic, artistic, or scientific value’ (Drela 2006, 42)!*. Thus, the fol-
lowing aspects are crucial to regarding an object as a historic monument: its
creation by humans; the fact that it is evidence of a past era or event; and that
its preservation is in the public interest due to its value to national heritage

9 In line with the Supreme Administrative Court decision of 18 June 2014, II OSK 1521/14,
LEX No. 1767407, the provisions of the Act on the Protection and Care of Historic
Monuments of 23 July 2003 indicate parties to the relationships it governs are unequal
and these relationships are in the public domain, in particular, the organisational duties
of public authorities. In effect, they are not part of civil law, but of civil administrative law.

10  The Act Amending the Act on the Protection and Care of Historic Monuments and
Certain Other Acts of 22 June 2017 (O] item 1595).

11 The Museums Act of 21 November 1996 (O] 2022, item 385).

12 The Libraries Act of 27 June 1997 (O] 2022, item 2393).

13 The Polish Language Act of 7 October 1999 (OJ 2024, item 1556).

14  The doctrine stresses that, although intellectual elements may matter in the legal context
of historical monuments, the notion of historical monuments refers solely to material
objects. For a work of art to be treated as a historical monument, it must have a physical
medium by means of which it is expressed.
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(Pruszynski 2001, g1-102). The Act distinguishes between moveable, immova-
ble, and archaeological historic monuments.

The Protection of Historic Monuments Act also sets out the scope of his-
toric monument protection, noting, among other things, that state authorities
must take steps to prevent risks that may impair the value of historic monu-
ments and to counteract the theft, loss, or illicit export of historic monuments.
Thus, the protection of historic monuments is a public duty (Zalasinski 2020).

A register of historic monuments is maintained as part of their protec-
tion. In accordance with the Supreme Administrative Court’s opinion of
13 September 2023, an object ‘displaying characteristics that substantiate its
special protection for its unique historic, artistic, and scientific value’ must be
entered in the register of historic monuments'®. The register is the oldest and
most basic form of historic monument protection in Poland (Zalasinski and
Brudnicki 2021, 8). It was established by a decree of the Minister of Religious
Denominations and Public Enlightenment on 17 July 1928'6. At present, the
register is based on the provisions of the Protection of Historic Monuments
Act and the Culture and National Heritage Minister’s regulation of 26 May 2on1
on the maintenance of the register of historic monuments, national, regional,
and local records of historic monuments, and the national list of historic mon-
uments stolen or exported against the law!?.

The penal-law protection of historic monuments is governed by regulations
on administrative crimes, offences, and torts liable to administrative fines.
Chapter 11 of the Protection of Historic Monuments Act classifies, among
other offences, the destruction of historic monuments!'8, the illicit importation
of cultural assets from non-EU Member States into the territory of Poland!?,
the export of historic monuments without the required permits2°, forgery

15  Supreme Administrative Court judgment of 13 Sept. 2023, II OSK 3066/2022, Legalis
No. 3064922.

16 0J 1928, No. 76, item 675.

17 The Culture and National Heritage Minister’s ruling on maintenance of the historical
monuments register, national, regional, and local records of historical monuments, and
the national list of historical monuments stolen or exported against the law (O] 2021,
item 56).

18  Article 108 of the Protection of Historical Monuments Act. As declared by the Supreme
Court in its judgment of 24 June 1993, IIl KRN 98/93, OSNKW 1993, No. 9-10, item 64, p. 46,
‘the destruction of a historical monument consists in such damage that restoration to the
previous condition is utterly unfeasible’.

19 Article 108a of the Protection of Historical Monuments Act. In the case of such a crime, a
historical monument may be forfeited even if owned by the offender.

20  Article 109 of the Protection of Historical Monuments Act.
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(Szczekala 2012, 114)?! and the sale of forged historic monuments (Drela 2012,
327-335)%2, and the searching for historic monuments without the required
permits (Grajewski 2019, 34; Hardy, 2016, 214—237)23. Further provisions apply
to allowing destruction?*, the destruction of a culture park?5, failure to notify
a find?6, and failure to secure it?”. The latter two regulations also classify the
placing of advertisements on historic monuments without a permit?® and fail-
ure to keep accounting records?®. It should be noted that decisions in cases
involving acts classified under Articles 110-118 are based on the Petty Offences
Procedure Code3°. In addition, the Protection of Historic Monuments Act pro-
vides for the option of ordering damages payable to the National Fund for the
Protection of Historic Monuments or to a specific public objective connected
to monument care. Such a solution seems appropriate and enhances the pro-
tection and care of historic monuments.

It needs to be stressed that the concepts of the protection and care of historic
monuments are clearly distinguished in Poland. This is similar to the conser-
vation theories prevailing in the United Kingdom or Germany. There, protec-
tion is identified with legal actions and care with factual actions (Durek 2022,
62—63).

21 Article 109a of the Protection of Historical Monuments Act. A special good, namely,
the reliability of historical monuments and trust in their trade, is protected with this
provision.

22 Article 109b of the Protection of Historical Monuments Act. It must be noted that some
disputes involving trade in forged artefacts are resolved in civil proceedings and are not
always reflected in penal statistics.

23 Article 109c of the Protection of Historical Monuments Act. Note that searching for his-
torical monuments without a permit has been classified as a crime since 1 January 2018,
rather than as an offence as previously. This change is connected to a serious issue spread-
ing across Poland: illegal searches for historic monuments by the so-called detectorists.
The problem is not merely domestic, but European or even global.

24  Article 110 of the Protection of Historical Monuments Act. An offence of negligence can
only be committed by a historic monument owner or holder. The Regional Administrative
Court judgment of 14 February 2019, VII SA/Wa 917/18, OSG 2019, No. 8, item 54, p. 64,
states: ‘punishing for failure to properly secure a historic monument stems from the
assumption that a historic monument is not only a private asset of its owners, who are
therefore bound to preserve it in the best possible condition for the general good.

25  Article 112 of the Protection of Historical Monuments Act.

26  Article 15 of the Protection of Historical Monuments Act.

27 Article 16 of the Protection of Historical Monuments Act.

28  Article 18 of the Protection of Historical Monuments Act. If placing advertisements
on historical monuments involves their destruction, Article 108 of the Protection of
Historical Monuments Act shall apply as appropriate.

29  Article 119a of the Protection of Historical Monuments Act.

30  The Petty Offences Procedure Code of 24 April 2001 (O] 2024, item 977).
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3 Crimes Against Historic Monuments — Scale

Crimes affect both immovable and moveable historic monuments. They take
a variety of forms and are directed against diverse cultural assets. The destruc-
tion of property (historic monuments) (Krawczyk 2015), theft, and export of
paintings and works of art are among the most common crimes against his-
toric monuments. In formal terms, crimes against historic monuments, cul-
tural assets, or cultural heritage do not have legal definitions. Specialist liter-
ature nonetheless defines the concept in two ways: as crimes classified under
the Protection of Historic Monuments Act, or as crimes against chattels and
real property meeting the definition of historic monuments under Article 3 of
the Protection of Historic Monuments Act (Jakubowski 2021, 178).

Estimating the scale of crimes against historic monuments is unusually dif-
ficult and must rely on a range of sources and information. The inclusion of a
crime in police statistics, without reference to the financial or other value of
a historic monument, fails to do justice to the scale of the phenomenon. Each
historic monument has a different value; moreover, in today’s information
society, misleading fake news and unreliable information, as well as selective
details or one-sided accounts, are very common (Jakubowski 2021, 186).

Based on figures collected by M. Piorunek of the National Police Head-
quarters, it is possible to estimate the numbers of crimes related to historic
monuments and cultural assets. The data below summarise crimes against cul-
tural assets codified by the Penal Code or the Protection of Historic Monuments
Act. There were 604 such crimes in 2020, 600 in 2021, and 689 in 202231, Their
number rose clearly in 2022. The scale may nonetheless be greater, as not all
such crimes are detected and reported to the prosecution authorities.

Assigning these figures to the Penal Code and the Protection of Historic
Monuments Act, 460 crimes prosecuted under the Penal Code were reported
in 2022, 370 in 2021, and 407 in 20203%2. The year 2021 saw the fewest crimes
against cultural assets, whereas their share expanded markedly in 2022.

As the distribution of historic monuments varies across regions, some
researchers have focused on case studies limited to particular areas. A Supreme
Audit Office report shows that the number of historic monuments varies
across regions, from 1,900 in Swigtokrzyskie to 8,900 in Lower Silesia33. These

31 M. Piorunek, Przestgpczos¢ wymierzona w dobra kultury w Polsce w latach 2020-2022.
Available at: https://cennebezcenne.pl/wp-content/uploads/2023/12/CBU _12.23_52-57
.pdf [accessed 14 Nov. 2024].

32  Ibidem.

33 Available at: https://www.nik.gov.pl/plik/id,25591,vp,28358.pdf [accessed 14 Nov. 2024]
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differences relate to the size of the areas, historical conditions, and the specific
characteristics of particular regions. They also often arise from local conserva-
tion policies adopted in a given region3+.

A single region with a considerable number of historic monuments has been
studied by E. Durek, for instance, who focused on Lesser Poland (Durek 2022,
62—63). A total of 306 crimes classified under the Protection of Historic
Monuments Act were committed there between 2017 and 2021, with merely
13 per cent detected — corroborating the problem, mentioned above in this
paper, of illustrating the phenomenon of crimes against historic monuments
in its entirety. There were 46 crimes in 2017, 40 involving the destruction of or
damage to historic monuments. There were 41 in 2018, including 36 connected
with destruction or damage; out of 47 in 2019, 43 were classified as destruc-
tion or damage. Numbers remained similar from 2017 to 2019, but then rose
sharply in 2020, when as many as 95 crimes were recorded, including 9o cases
of destruction or damage. The number of crimes against historic monuments
in Lesser Poland fell a little in 2021 to 60 (Durek 2022, 66). Crimes against cul-
tural assets in Lesser Poland under the Penal Code totalled 14 in 2017; 5 in 2018;
5 in 2019; 4 in 2020; and just 2 in 2021. This research confirms that destruction
or damage are the most common crimes affecting historic monuments.

To illustrate the scale of the phenomena, general figures for Poland in
2017—2021 are listed below. There were 753,963 crimes in 2017; 768,049 in 2018;
796,557 in 2019; and 765,408 in 2020. The number increased noticeably in 2021,
totalling 820,846%5.

It has already been noted that detection is the key issue in counteracting
crimes against historic monuments. This is due to several conditions, which
may be identified as follows. First, penal proceedings must frequently be insti-
tuted that require specialist knowledge to establish that historic monuments
or cultural assets are at stake, which in turn allows for the correct classification
of the crime (Karazniewicz 2018, 128). The dispersion of legal regulations and
their varying terminology are another issue.

It must be said crimes against historic monuments are a dangerous and
pathological phenomenon that requires both legislative action and an
improved efficiency on the part of the relevant organisations and authorities.

34  Raport o stanie zachowania zabytkéw nieruchomych w Polsce. Zabytki wpisane do
rejestru zabytkéw (ksiegi rejestru A i C), Narodowy Instytut Dziedzictwa, 2017, p. 74.
Available at: https://nid.pl/pl/Wydawnictwa/inne%2owydawnictwa/RAPORT%200%
20STANIE%20ZACHOWANIA%20ZABYTK%C3%93W%20NIERUCHOMYCH.pdf
[accessed 14 Nov. 2024].

35 Statistics of total crimes, available at: https://statystyka.policja.pl/st/przestepstwa
-ogolem/121940,Przestepstwa-ogolem.html [accessed 14 Nov. 2024].


https://nid.pl/pl/Wydawnictwa/inne%20wydawnictwa/RAPORT%20O% 20STANIE%20ZACHOWANIA%20ZABYTK%C3%93W%20NIERUCHOMYCH.pdf
https://nid.pl/pl/Wydawnictwa/inne%20wydawnictwa/RAPORT%20O% 20STANIE%20ZACHOWANIA%20ZABYTK%C3%93W%20NIERUCHOMYCH.pdf
https://statystyka.policja.pl/st/przestepstwa-ogolem/121940,Przestepstwa-ogolem.html
https://statystyka.policja.pl/st/przestepstwa-ogolem/121940,Przestepstwa-ogolem.html

182 EOZINSKA-PIEKARSKA

4 Proposals for Changes to Improve the Legal Protection of
Historic Monuments

Establishing lines of changes to the Polish system of historic monument pro-
tection must begin with a brief identification of the relevant determinants.
These can be divided into external and internal factors. The former relate to
Poland’s membership in the European Union and its legal consequences, such
as binding international multilateral treaties or the decisions of the European
Courts of Human Rights and of Justice (Dobosz 2011, 111). The internal reasons
for the need to modify the system of historic monument protection derive pri-
marily from the Protection of Historic Monuments Act, which is obsolete and
out of step with the current realities. For example, it is not fully suited to new
types of crime or new technologies that may arise in connection with crimes
against cultural assets. This is also related to low public awareness of both the
scale of crimes against historic monuments and their effects on Polish cultural
and historic heritage. Therefore, P. Dobosz’s postulate of forming a team of
experts on historic monuments and cultural heritage, together with lawyers, to
prepare assumptions for amendments to the existing legal solutions, is worth
noting (Dobosz 2011, 117).

Defining cultural assets in their general and special meanings in the Penal
Code would undoubtedly help to standardise decisions concerning crimes
involving historic monuments or cultural assets. This would streamline
decision-making practice and eliminate potential inconsistencies arising from
the absence of explicit definitions in the Penal Code. Replicating the definition
from the Convention cited above seems clearly appropriate.

Introducing a chapter dedicated to the protection of historic monuments
into the Penal Code is another de lege ferenda postulate. Such a solution is sup-
ported by a range of factors, including the fact that nearly all legal solutions
relating to this protection are currently outside the Code, which undoubtedly
reduces public awareness of, and standards for, historic monument protection.
Where such acts are regulated outside the Code, the public may perceive them
as less harmful — an assessment that cannot be accepted and is challenged
in this article. Such a solution is advocated, among others, by E. Jurgielewicz-
Delegacz (Jurgielewicz-Delegacz 2019, 150-151). The opponents of the idea,
however, argue that amendments to the Penal Code must be approached cau-
tiously, as its capacity is limited and references to other statutes are risky. These
issues have been disputed since the legislative work on the 1997 Penal Code.
Personally, I am in favour of incorporating regulations on the protection of
cultural assets and historic monuments in a single chapter of the Penal Code.

Non-legal actions that can help to enhance the legal protection of historic
monuments include preventive and educational efforts to improve public
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knowledge and awareness of the value of cultural assets and historic mon-
uments, as well as of their legal protection. Actions such as training on the
legal regulations governing historic monument protection, or the sharing of
experience and knowledge by various authorities under relevant agreements,
are examples of preventive measures that deserve to be promoted. Projects
run by the police preventive services that involve education on counteracting
crime against historic monuments, or cooperation with authorities or institu-
tions responsible for storing such monuments, provide further examples. Such
cooperation often relies on preparing and implementing adequate fire-safety
or anti-burglar measures. Historic monument marking campaigns are another
preventive measure (Szymczyk 2021, 204). Social campaigns and a stronger
emphasis on education about the protection and care of historic monuments,
particularly among younger people, can improve the security of historic mon-
uments and reduce the incidence of crimes against them. Authorities charged
with their protection can also be involved in wider actions aimed at raising
awareness of the status and importance of historic monuments and coordi-
nating measures for their effective protection or broadly defined crime preven-
tion. Such collaboration may also involve specialist measures, such as improv-
ing methods of historic monument protection (Szymczyk 2021, 198).

More intensive cooperation between police teams counteracting crimes
against national heritage and the public, the museum community, con-
servators, and collectors is a major element of preventive undertakings
(Jurgielewicz-Delgacz 2019, 151). Closer cooperation may enhance the protec-
tion of historic monuments and cultural assets and foster general awareness of
their value to Polish history and the nation. To ensure the proper and effective
discharge of duties related to the protection of cultural heritage and historic
monuments, an all-round approach is required, with collaboration among a
range of entities, authorities, organisations, and institutions. In practice, con-
servation services commonly work with prosecution agencies. This coopera-
tion is occasionally governed by mutual agreements and at other times remains
informal (Szymczyk 2021, 192). Two agreements are particularly important to
this collaboration: an agreement between the General Historic Monuments
Conservator and the Police Commander-in-Chief on cooperation in prevent-
ing and counteracting crimes against historic monuments and other cultural
assets, dated 8 February 201836, and an agreement between the Minister for
Culture and National Heritage, the Head of National Tax Administration, and
the Police and Border Guard Commanders-in-Chief on cooperation in coun-
teracting export or import of historic monuments, dated 7 February 2020

36  Published in Meandry ochrony dziedzictwa kultury. Aspekty prawnokarne i kryminal-
istyczne, pp. 11-115, Warszawa 2019.
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(Szymczyk 2021, 196). These agreements envisage a series of actions such as
the sharing of knowledge and experience between the authorities, the preven-
tion of the loss or destruction of historic monuments, and the recovery of lost
historic monuments. They may also involve coordinating other authorities or
improving methods of historic monument protection. The objectives of closer
cooperation or more robust prevention can be pursued through a variety of
measures, such as consultations prior to executive steps, ongoing contacts
and information-sharing, control activities ordered by authorised bodies (for
instance, the Police), or assistance with the transportation of historic mon-
uments (Szymczyk 2021, 198). These are only some examples of cooperation
between conservation and prosecution authorities that are worth highlight-
ing. They certainly deserve approval and financial support in order to expand
the territorial scope and frequency of actions undertaken by these authorities.
Combining the knowledge of conservation authorities with the skills, tools,
and capacities available to prosecution authorities may substantially contrib-
ute to reducing the scale of crime against historic monuments.

It seems reasonable, therefore, to postulate an overarching legal regulation
of the principles and rules of cooperation between prosecution agencies and
conservation services, which often play key roles in rescuing historic monu-
ments. It should be borne in mind that it is the commitment and close collab-
oration of services and institutions that ensure effective protection of cultural
assets and historic monuments.

As part of such cooperation, regular information-sharing among authori-
ties and institutions at both national and international levels appears to be of
particular significance (Czaplicka 2016, 13-18). Some crimes involve bringing
historic monuments out of, or into, the Republic of Poland. Up-to-date infor-
mation on wanted, lost, or stolen historic monuments is essential to improving
collaboration among the authorities and organisations responsible for protect-
ing historic monuments.

This discussion should conclude by addressing state-of-the-art technology,
and the challenges and opportunities it may introduce for the protection of
historic monuments. Owing to space constraints, this analysis is restricted to
digitalisation — which I consider a key tool that can contribute to enhanced
protection of national heritage — and to identifying certain databases used in
the protection of historic monuments.

Digitalisation helps to create permanent, three-dimensional digital doc-
umentation of historic monuments’ appearance in case they are destroyed.
It can also assist in decision-making concerning maintenance or repairs.
This is a tool that may encourage young people, students, and experienced
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researchers alike to investigate historic monuments and learn about history.
The virtual representation of national heritage and media digitalisation foster
social promotion and cultural education (Affelt 2011, 158). Digitalisation also
makes cultural content accessible to those unable to see it in person, including
people with disabilities. It is therefore a valuable instrument that should find
widespread uses in promotion of, and education about, historic monuments.
Increasing international collaboration provides further evidence of the need
to take advantage of modern technologies in the protection of historic mon-
uments. The tripartite cooperation of Poland, Lithuania, and Ukraine, under
which one million euros have been allocated to the digitalisation of Ukrainian
culture monuments, may serve as an example (Polkowska 2023, 168). Actions
of this kind, against the background of current events causing the destruction
of multiple historic monuments in Ukraine, appear indispensable. Databases
—for example, national lists of historic monuments stolen or exported against
the law — are another important tool. Such a list is maintained by the General
Monument Conservator. It stores information about lost historic monu-
ments to support actions intended to recover them. A range of authorities,
such as Regional Monument Conservators, the Police, the Border Guard, or
museumn staff, are obliged to report any information about lost historic mon-
uments immediately after their loss is discovered for the purposes of the list.
The database is commonly used to search for historic monuments lost as a
result of criminal activity and as a source of information about the number of
lost historic monuments for researchers and others interested in the subject
(Jakubowski 2021, 189).

5 Conclusion

This analysis shows the system of the penal-law protection of historic mon-
uments in Poland requires comprehensive reforms addressing legal, educa-
tional, and organisational aspects.

It can be concluded the national legislator has failed to define a policy for
the protection of cultural assets or, more narrowly, historic monuments. The
regulations governing the limits of penalisation are inconsistent, vague, and
dispersed across a number of legal acts, which reduces their effectiveness and
public awareness of their existence and role. It seems that, by introducing
administrative fines to the Protection of Historic Monuments Act, the legisla-
tor signals a negative stance on expanding strictly penal protection of historic
monuments and the relevant regulations. I believe this is not a good solution.
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It should be said, by way of summary, that effective protection of historic
monuments requires an all-round approach, including both preventative
actions and due enforcement of the currently applicable laws. The difficulties
of counteracting crimes against historic monuments doubtless depend on the
stage at which they are disclosed, their correct legal classification, and the
detection of offenders. Thus, most problems, as well as opportunities for guar-
anteeing and enhancing protection, arise at the pre-court stage of proceedings
(Karazniewicz, 2018, 125-126).

Raising the awareness of the Polish public — both of the definition and
recognisability of historic monuments and the extent of penal liability for
violations — is also crucial. Greater awareness of the value of cultural herit-
age can be fostered through social campaigns and more intensive educational
work among the young. State-of-the-art technologies, including the opportu-
nities offered by digitalisation as a modern method of protecting historic mon-
uments for future generations, are useful as well.

It must be also remembered Poland is a Member of the European Union.
Domestic legislation must therefore be adapted to European standards.
Regulations on the protection of historic monuments in other Member States
deserve closer attention, and new regulations should be considered that would,
for example, expand the competences of historic monument conservators or
prosecution agencies.

Although the police statistics indicate that crimes against historic monu-
ments are not widespread, the special role that historic monuments play in
particular communities must always be borne in mind. Their protection there-
fore requires closer collaboration between prosecution agencies, international
cooperation, and cooperation with conservators and local communities. It
is also reasonable to expand the possibilities for shared use of databases on
the protection of historic monuments — for example, lists of stolen historic
monuments — by a range of authorities. Access to such databases, as well as
ensuring that they are kept up to date, clearly enhances the capabilities of
prosecution agencies and other cooperating authorities. This protection, and
especially the preservation of material historic evidence, expresses respect for
culture and history, for the past of our nation, as well as care for its future.
Beyond doubt, historic monuments play a key role in shaping the identity of
Polish society, which makes their protection all the more important.

The introduction of the solutions suggested here may become a milestone
in building a system of historic monuments protection suited to contemporary
challenges, and one that would meet both present needs and the expectations
of future generations. Only in this way can Polish cultural heritage be ade-
quately secured as a foundation of national identity and a legacy to the world.
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The Penal-Law Protection of Historic Monuments
at the Time of Poland’s Partitions

Barttomiej Sktadanek

Abstract Legal regulations concerning the protection of historic monuments in the
Polish territories during the partitions are analysed, with particular focus on penal
laws prevailing in Austria, Prussia, and Russia. Differences in the partitioning powers’
approaches to the protection of Polish cultural heritage, as well as and steps taken
both by the partitioning powers and Polish society to protect historic monuments,
will be discussed. The penal protection of historic monuments was derived from laws
concerning the protection of property. It is my intention to show how regulations on
liability for the destruction of things affected the development of historic monument
protection in the Polish lands.

Keywords monuments — criminal law — annexation — protection of cultural heritage

1 Introduction

The period of the Partitions of Poland beginning in the late eighteenth-century —
when the Polish territories were divided among the three powers of Russia,
Prussia, and Austria — brought huge political, societal, and cultural changes.
Each power imposed a law of their own, with significant effects on the protec-
tion of cultural heritage. The former, pre-Partition Polish law, did not contain
regulations concerning the protection of historic monuments, though pos-
tulates advocating the need for legal protection had been advanced. During
the Partitions, regulations connected with the protection and care of historic
monuments developed in a haphazard manner. Three different legal systems
applied in the lands of the former Poland. The partitioning powers failed to
introduce any standard regulations on the protection of historic monuments;
what is more, they showed little interest in protecting Polish culture or estab-
lishing legal instruments to that end. Austria was, to some extent, an exception,
and its regulations inspired the first Polish legal act concerning the protection
of historic monuments (Rymaszewski 2005, 154).

To preserve their national identity, Poles themselves initiated actions to pro-
tect historic monuments. Their key objective was to establish a system enabling
the taking stock of, and the description of, these objects. Social organisations
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also emerged that focused on the care of cultural heritage. Owing to the diffi-
cult political circumstances, however, their efforts were largely limited to pos-
tulates, as specific solutions could not be implemented (Lenczowska-Sobon
2022, 25).

2 Legal Regulations Concerning the Protection of Historic
Monuments During the Partitions

During the Partitions, classifying something as a historic monument chiefly
relied on two criteria: its ‘historicity’ and recognised artistic value. This narrow
approach mainly comprised large buildings like castles, palaces, or cathedrals.
The legal provisions applicable in the Polish territories during the Partitions
varied and depended on the codes of the partitioning powers: the Theresiana
and Josephina? (in the Austrian partition), the Landrecht® (in the Prussian
areas), and the Sobornoye Ulozheniye* (in the Russian partition). These
codes were inconsistent and based on case-by-case approaches (Borkowska-
Bagienska 2010, 131).

The penal regulations prevailing at the time did not provide for any special
liability for destroying historic monuments; however, they were not entirely
without protection, as this was afforded by laws protecting property. In effect,
the concept of the historic monument was defined in penal regulations, and
historic monuments were treated as objects (Demetrykiewicz 1885, 6).

When reviewing the provisions concerning damage to, or destruction of,
historic monuments in the legal codes prevailing in the Polish lands during
the Partitions, it is useful to consider the general rules of criminal liability
for the destruction of property. Crimes involving damage to or destruction of
objects were among the first to be governed under the legal systems of the time
(Lipska 2017, 43). Although a distinct offence of damage to a historic monument
did not exist, regulations concerning property destruction frequently listed
objects (most often buildings) that could be regarded as historic monuments
from the perspective of contemporary law (Lenczowska-Sobon 2022, 27).

1 Available at: https://archive.org/details/ConstitutioCriminalisTheresiana-1768 [accessed
10 Sept. 2024].

2 Available at: https://archive.org/details/bub_gb_ocdXAAAAcAAJ/page/ni7/mode/2up
[accessed 10 Sept. 2024].

3 Available at: https://archive.org/details/dlibra.bibliotekaelblaska.pl.35285.283422469/page
/1/mode/1up [accessed 10 Sept. 2024].

4 Available at: https://www.hist. msu.ru/ER/Etext/1649.htm [accessed 10 Sept. 2024].


https://archive.org/details/ConstitutioCriminalisTheresiana-1768
https://archive.org/details/bub_gb_ocdXAAAAcAAJ/page/n17/mode/2up
https://archive.org/details/dlibra.bibliotekaelblaska.pl.35285.283422469/page/1/mode/1up
https://archive.org/details/dlibra.bibliotekaelblaska.pl.35285.283422469/page/1/mode/1up
https://www.hist.msu.ru/ER/Etext/1649.htm

THE PENAL-LAW PROTECTION OF HISTORIC MONUMENTS 191

An examination of the penal laws of the time shows that the areas of the
Austrian Partition enjoyed the greatest autonomy with regard to the pro-
tection of historic monuments. It was there that the first regulations in this
respect were introduced. They played a pivotal role in the later development
of legislation concerning the protection of cultural heritage, including penal
regulations.

3 The Legal Protection of Historic Monuments in the
Austrian Partition

The first legal acts on the protection of historic monuments, including the
Court Chancellery Decree of 28 December 1818, restricted the export of objects
of historic value from Austria. The prohibition extended to such items as
‘paintings, statues, antiquities, collections of collector coins and engravings,
rare manuscripts, codes, incunabula, and other items of art and culture whose
possession brought honour and glory to the state, provided they were by artists
no longer alive’ (Demetrykiewicz 1886, 5). Two crucial elements were later indi-
cated in definitions of historic monuments: the groups of items considered as
such and the characteristics these items had to exhibit (Grzybowski 1982, 296).

Another important aspect of the Austrian legislation was the regulations
concerning the description and stock-taking of historic monuments. A Senate
ordinance on an inventory of historic objects was issued as early as 1820. The
Ministry for Religious Denominations and Education was established as part of
the central government administration in 1848 and was charged, among other
things, with the care of the arts and historic monuments (Sznapik 2016, 9).

As of 31 December 1850, an imperial decision introduced legal regulations
that included the protection of historic structures. The Central Commission
for the Study and Protection of Works of Art and Historic Artefacts was estab-
lished to enforce them, with statutes approved in 1853. The Commission’s
duties involved advice, opinions, and applications relating to the protection
and conservation of historic monuments. In 1873, the body was renamed the
Central Commission for the Study and Protection of Historic Monuments, an
advisory body to the Ministry for Religious Denominations and Education in
Vienna. Its activities extended across Austria, with appointed conservators act-
ing as its representatives responsible for the protection of historic monuments
(Ziejka 2009, 375).

Historic monuments supervised by the Commission were divided into three
main groups: prehistoric objects and classic ancient art, including Greek and
Roman; architectural objects, sculpture, paintings, and drawings from the
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Middle Ages and later, up to the eighteenth century; and historic monuments
of any kind, including written and archival materials, dating until the end of
the eighteenth century. These regulations neither included nor referred to any
penal provisions. W. Demetrykiewicz stresses that ‘the conservation author-
ities in Austria were powerless, and orders or prohibitions concerning the
protection of historic monuments remained on paper’, since penal provisions
directly applicable to the protection were absent, which forced recourse to
other regulations that could be effectively enforced given adequate commit-
ment and initiative (Demetrykiewicz 1886, 20).

Four penal laws were gradually introduced to the lands of the Austrian
Partition. The first was an act issued by Emperor Joseph II, generally known
as the Josephina®, which entered into force in 1787. Another major regulation
was the Penal Act for West Galicia, effective from 1 January 1797, which served
as the foundation for a penal code prevailing throughout the empire, known
as the Book of Laws Against Felonies and Grave Police Crimes of 1803, popularly
referred to as the Franciscana.

The Franciscana Code consisted of two books: the first concerned felo-
nies, the second grave police offences. Compared with earlier laws, the Code
expanded the provisions on crimes against property®. Arson as a special cate-
gory of felonies was listed in § 51(15), and discussed at more length in chapter
XXI, §§ 147-150. The Code contained a wide range of provisions concerning
arson. Under § 147, a person who took intentional steps to set fire to another
person’s property was liable even if the fire failed to break out or caused no
damage. Another provision stipulated harsher penalties in the case of addi-
tional circumstances, such as serious damage (§ 148(e)). Two further provi-
sions related to arsons in one’s own real property. Other property regulations
concerned theft, robbery, seizure, and fraud (Lenczowska-Sobon 2022, 30).

A Code distinguishing between felonies, crimes, and offences was another
important normative act, issued in 18527. Many consider it a modified version
of the earlier Franciscana. Its Chapter VI envisaged certain special types of
felonies, including violent assault against property, described in § 57(10) as
‘a public violation through malicious damage to objects’ Part 32 of the same
paragraph also defined arson as a felony (Grzybowski 1982, 447). Malicious

5 The josephina penalised crimes against property as well as other civil rights, including for-
gery, theft, robbery, arson, and bigamy (Sygit 2007, 13)

6 For instance, the following crimes were punishable in part II: § 76 (destruction of water
structures), § 133-137 (misconduct in construction work), and § 184—209 (liability for the
destruction of assets), including fires caused by construction-related professionals such as
chimney sweeps or bricklaying apprentices (Séjka-Zielinska 2022, 279).

7 The Penal Act of 27 May 1852 L.117 OJ: including all its amending Austrian and Polish laws and
supplementary acts, Warsaw 1929.
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damage to another’s property was defined as damage that actually occurred or
was intended to occur, to a minimum value of 200 guldens, or if the act could
have caused serious risk to a large part of another person’s property®. Penalties
ranged from six months to one year of hard imprisonment in the case of mate-
rial loss only; if the damage was associated with aggravated risk or greater
malignancy, one to five years of hard imprisonment applied!?. The equivalent
provision in part IT of the Code was § 468, which stated that ‘malicious damage
to another’s property, other than a felony under § 85 and § 89, shall be treated
as an offence and subject to detention for one day to one month’!!

A greater degree of damage was another factor affecting the severity of the
penalty. In such cases, the offender could even be sentenced to life imprison-
ment with hard labour'2. The Code addressed arson in § 166, defining it as a
felony committed by a person who took steps to set fire to another’s property,
even if the fire ultimately did not break out or caused no damage. Setting fire
to one’s own property was also penalised under §§ 168-170. Damage to burial
plots, the opening of graves, the removal of or offences against dead bodies, and
theft from graves were classified as offences (§ 278(h)). Section 306 extended
penal liability to malicious damage to burial plots, the unlawful opening of
graves, and the removal of human bodies or parts thereof. Detention from
one to six months was prescribed for such acts. Provisions on causing struc-
tures to collapse were also relevant to the protection of historic monuments
(§§ 381—-383)'3. Austrian penal law emphasised the protection of public secu-
rity, both of property and of persons, treating crimes such as those under § 85
as the felonies of public violence. The 1852 Code remained in force in Galicia
until 1932 (Lesinski and Rozwadowski 2007, 181).

4 Legal Protection of Historic Monuments in the Prussian
Partition

No penal regulations directly relating to the protection of historic monuments
were introduced in the Prussian Partition, either. Protection was instead gov-
erned solely by administrative rules, introduced in 1844 and later amended
in 1903, 1905, 1906, and 1907, when an act on the protection of landscapes

§ 85(a) of the Act dated 27 May 1852.
§ 85(b) of the Act dated 27 May 1852.

10  § 86 of the Act dated 27 May 1852.

11 § 468 of the Act dated 27 May 1852.

12 § 86 of the Act dated 27 May 1852.

13 § 381383 of the Austrian penal law of 27 May 1852. These provisions were in force until
1928.
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surrounding historic monuments was issued. These regulations focused on
the monuments’ surroundings, but did not provide for any penal sanctions
(Wojciechowski, 4).

The office of the General Conservator of Historic Monuments was founded
in 1843 as a state administrative authority charged with the protection of
historic monuments. This administrative protection extended only to state-
owned objects; other historic monuments did not benefit from this support.
Particular attention was given to former fortifications such as defensive walls,
bastilles, and city gates. Their demolition was prohibited by a royal decree of
20 June 1830, initially for military and political reasons, and later also for con-
servation reasons (Demetrykiewicz 1885, 51).

The government took stock of historic monuments in the Prussian Partition;
however, objects located in the former Polish lands were often ignored in the
process. These inventories nonetheless represented a major effort towards the
legal protection of historic monuments in the Prussian Partition. The omission
of historic monuments in the Polish territories can be seen as a positive devel-
opment, since — as noted by J. Pruszynski — the prevailing regulations there
tended to facilitate the destruction rather than the protection of historic mon-
uments (Pruszynski 1989, 61). W. Demetrykiewicz takes a different view, argu-
ing that conditions in the Prussian Partition were more conducive to the pro-
tection of historic monuments than in the other Partitions (Demetrykiewicz
1885, 49).

The earlier Polish law was repealed in 1721; the First East Prussian Landrecht
was introduced to the Prussian Partition as early as 1772. Parts of the 1794
Second Landrecht were introduced later; this was a a case-based act compris-
ing as many as 1,577 paragraphs. Section 1488 of the Code provided a general
definition of damage to another person’s object, while subsequent provisions
addressed specific circumstances resulting in the destruction of, or damage
to, someone else’s property. In Prussia, care for historic monuments relied on
§§ 33, 35, 38, and 7172 of the Landrecht. The Code also contained penal regu-
lations on the protection of property, such as § 509, in Chapter IX, which stated
that ‘no one shall damage or harm another’s property’. In addition, §§ 210
and 211 regulated damage to various objects serving public purposes, thereby
affording them legal protection (Lenczowska-Sobon 2022, 40—41).

In response to social change and the development of legal thought, an
attempt was made to thoroughly reform Prussian penal law, resulting in the
Prussian Penal Code of 1851!*. It consisted of two parts: the first concerned

14  Strafgesetzbuch fiir die PreufSischen Staaten, 1851, no. 10, pp. 129—224.
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punishments for crimes and offences, while the second regulated special cases
and the rules for punishing them. The provisions on the protection of public
buildings (§§ 215—-236) deserve particular attention. This protection extended
to objects serving public purposes, both secular and sacred, as well as to
defensive structures such as city walls, bastilles, and gates, and to welfare and
community buildings. Repairs and refurbishments had to be consulted with
the Head Department of Construction (Opaska 2010, 206). Chapter 26 of the
Code concerned damage to property. Section 281 addressed damage in general,
while the subsequent regulations related to more serious damage to property
(§ 282) and to public buildings (§ 283). The Code clearly distinguished degrees
of damage and provided for corresponding punishments (Lenczowska-Sobon
2022, 42).

As penal law needed to be standardised following German unification, the
General German Penal Code was introduced in 1871. It was divided into pre-
liminary provisions and two main parts. The first set out the general principles
of punishment for felonies, crimes, and offences, while the second concerned
specific acts and their prosecution. Sectioni2s classified offences against pub-
lic order, including the organisation of unlawful assemblies, violence against
persons, theft, and the destruction of property (Sygit 2007, 143).

Chapter XIX of the 1871 General German Penal Code 1 provided for a penal-
isation of crimes against property; § 304, which related to the protection of
historic monuments, deserves special attention. It stipulated:

Whoever, intentionally and unlawfully, damages or destroys objects of worship
of a religious association or things devoted to God’s service, or tombs, public
monuments, works of art, science, or industry in public collections or exhib-
ited publicly, or objects serving public purposes or decorating public highways,
squares, or plantations, shall be imprisoned for up to three years or fined up to

1,500 marks.

This provision also applied to attempts to commit such offences. Courts could
additionally order the loss of civic rights as an optional ancillary penalty
(Frycz 1975, 12). Other provisions on the general protection of property in the

1871 Code are also worth noting, as they afforded more extensive legal protec-

tion to objects of particular cultural or public significance, as for example:

1)  §243(3) provided for imprisonment with hard labour for up to ten years
for theft committed by ‘breaking concealments, denoting particularly
serious burglaries in which secured property was violated.

2)  § 303 applied to property damage and read: “‘Whoever, intentionally and
unlawfully, damages or destroys another’s property shall be imprisoned
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for up to two years or fined up to 1,000 marks’. This provision also
applied to attempts to commit such crimes. It should be stressed this
was an offence prosecuted only on the basis of the victim’s complaint
(Makowski 1923, 392).
The 1871 Code remained in force in Poland until 1932. Early twentieth-century
legal doctrine assumed that the offence of property damage covered both phys-
ical damage to an object and interference that impaired its usefulness, even if
no visible damage occurred. Specialist literature notes that the Russian and
Austrian codes placed greater emphasis on the legal and economic aspects of
the protected interest, treating the offence as damage to property or assets. The
German code, by contrast, used the expression ‘damage to another person’s
thing’, thereby emphasising the physical object itself. Legal protection covered
both moveable and immovable items, and anything with physical, economic,
or legal characteristics could be damaged. All three codes were detailed and
case-based (Lesinski 2007, 37).

Hungarian 1878 penal law applied in Spi§ and Orava until 1922, when it was
replaced by the Austrian penal code as a result of political and legal transfor-
mations in the region aimed at standardising the legal system after the end of
the Partitions.

5 Legal Protection of Historic Monuments in the Russian
Partition

The concept of historic monument was formally introduced in Russia in
Peter I's decree of 1722 concerning the legal protection of specified historic
monuments. A further decree, issued two years later, introduced legal restric-
tions on searches for archaeological historic monuments. A code known as the
Sobornoye Ulozheniye remained in force in the Russian Empire from 1649 until
the early nineteenth century’®. A new collection of laws was issued in 1825 and
supplemented in 1832. Its volumes X and XV contained both substantive and
procedural penal regulations; however, these were already obsolete and out
of step with the Empire’s nineteenth-century penal policy (Dobosz 2015, 68).
A Punishment Code was introduced in Congress Poland in 18186, based
on the French 1810 Penal Code and Austria’s Franciscana Code. It provided

15  The Code provided capital punishment for setting fire to a farm or manor (vol. X, crimes
under Articles 226, 227, and 228); setting fire to a town by a traitor was an aggravated form
of the crime (Kwiatkowska, 62).

16 The Journal of Laws of Congress Poland, vol. V, pp. 1—292. Available at: http://pbc.biaman
.pl/dlibra/docmetadata?id=4270 [accessed 10 Sept. 2024].
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penalties for the destruction of property, with Articles 143 and 144 referring
directly to arson. Under Article 143, arson constituted a felony if it resulted in
consequences such as: ‘If a fire burns down a town, village, farm, depot, land
or water crafts workshop and the loss is so great that the arsonist is unable to
compensate’ (part 1(b)); or ‘If a fire set at night breaks out, threatening the life
of one or more persons and jeopardising buildings and settlements exposed to
the risk of destruction, causing grievous bodily harm and substantial damage
to structures’ (part 1(c)). The Code envisaged capital punishment for these fel-
onies. Article 144 covered cases of actual fires causing substantial damage to
assets; in such cases, a minimum of ten to twenty years of hard imprisonment
applied. Articles 383 and 384 addressed further aspects of arson (Lenczowska-
Sobon 2022, 33-34)

Arson was considered one of the most serious crimes, and thus as many as
five provisions of the Code classified it as a felony. The penalties were severe.
The Code also provided for other offences, such as the destruction of, or dam-
age to, monuments, cemeteries, tombs, statues, and national decorations.
Article 363" imposed detention and fines for such acts, intended to protect
public places of memory and national heritage against vandalism (Sliwowski
1958, 123).

The Punishment Code of Congress Poland was replaced by a Code of Capital
and Corrective Punishments, which remained in force from 1847 to 1876. It ini-
tially applied in an abridged version and was introduced in full following a
revision of the Russian code in 1866. Highly casuistic, it contained more than
a thousand types of crimes, divided into three main groups: crimes against
the government, against the community, and against private individuals. With
regard to crimes against individual property, the Code regulated the destruc-
tion of property in detail. For instance, Article 246 in its 1847 version provided
penalties for ‘the violation of a grave in order to strip dead bodies or abuse a
dead person. As W. Miklaszewski notes, Article 246 did not apply to digging
up graves or burial mounds in search of ancient monuments. The following
regulation, Article 247, concerned the destruction of tombstones and imposed
penal liability ‘for destroying or damaging tombstones or external grave mark-
ers if motivated by hatred against the dead or their families’ In addition to
defining the object of the act, liability depended on a specific intention. Aside
from punishment, the perpetrator was required to recompense the damage
caused (Miklaszewski 1877, 311).

The same legal act also protected other objects, such as public monuments
erected with the consent of, or by order of, the government; boundary pillars

17  The Journal of Laws of Congress Poland, vol. V, p. 165.
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and other markers of state territory; parts of water-management structures;
items owned by the state treasury; warning signs; public lanterns; buildings;
road and water infrastructure; fields; orchards; and farming tools. Damage to,
or destruction of, these objects gave rise to penal liability. Offences against
sacral objects were penalised as well. Harsher penalties were provided for
manslaughter associated with setting fire to, or damaging, a building, or if the
offender destroyed property entrusted to them. The Code contained a section
dedicated to the destruction of, or damage to, another’s property. A subsection
dealt with arson and destruction using gunpowder, gas, or other flammable
substances. Article 1108 is worth mentioning, as it listed arson of objects such
as churches, palaces, museums, archives, scientific centres, and libraries. In
connection with the seizure of artistic assets, the Code enumerated items such
as works of fine arts and crafts. Article 1123 provided for liability for the destruc-
tion of structures, and the subsequent provisions described the destruction of
chattels (Lenczowska-Sobon 2022, 36).

While the Code did not employ expressions such as ‘ historic monument’
or ‘cultural asset), it did provide stricter penalties for the arson of institutions
such as museums, libraries, palaces, or archives. These could themselves be
regarded as historic monuments or might house historic items, which means
the Code, directly and to a limited extent, addressed the protection of historic
monuments through its penal provisions relating to such institutions (ibidem).

The 1903 Tagantsev Code was another legal milestone, amended after Poland
regained independence. It remained in force until 1932, when it was replaced
by Makarewicz’s Penal Code!8. The latter was casuistic and consisted of exten-
sive provisions detailing various types of crime. It was in force in Congress
Poland from 1915 to 1917 (Lesinski, Rozwadowski 2007, 359).

The general provision on damage to property in Article 547 provided for
detention or a fine of up to one hundred roubles. Subsequent provisions
addressed liability for acts affecting particular objects, with harsher punish-
ments than under Article 547. For example, imprisonment was prescribed
for destroying a work of art owned by the imperial palace, a public library,
or a museum. The Code went on to define other forms of the destruction of,
or damage to, property. Particular attention needs to be drawn to Article 563,
which penalised property destruction by means of arson, explosion, or sink-
ing. This type of offence concerned, among other objects, churches, libraries,
museums, and other state or public collections of scientific and artistic items.

18  The Ordinance of the President of Poland dated 11 July 1932 — Penal Code (O] 1932, No. 60,
item 571).
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Such acts were punished severely, as they affected assets of particular signifi-
cance to culture and society (Sznapik 2016, 10-11).

The Russian penal codes did not provide for penalties specifically directed
at the destruction of historic monuments. However, two major legal acts
addressed this issue: Tsar Nicholas I's decree of 31 December 1826, which pro-
hibited the destruction or demolition of historic buildings, and the Tsar’s decree
of 11 March 1889, which established the Imperial Archaeological Commission’s
exclusive right to conduct excavations, issue excavation permits, and supervise
the renovation of historic architecture. A fine of five roubles was imposed for
non-compliance with these regulations (Szczerba 2012, 65-68).

The care of historic monuments in the Russian Partition did not differ
greatly from the standards applied elsewhere in the Russian Empire. A 1837
decree was the first legal act concerning the protection of historic monu-
ments. The Imperial Archaeological Commission was established in 1859 and
was endowed with both advisory and executive powers. It was responsible for
examining antiquities connected with the history of the country and of the
nations living in Russia; collecting information about historic monuments
within the state’s territory; the scholarly evaluation of antiquities discovered;
supervising and coordinating major earthworks, such as road construction,
where archaeological monuments might be found; and securing historic
treasures and artefacts against destruction or demolition (Lenczowska-Sobon
2022, 38).

The Imperial Archaeological Commission focused mainly on collecting
information about historic objects and archaeological discoveries made in
the process of earthworks. Securing historic monuments against destruction
was its key objective. It was generally assumed that any archaeological finds
should be submitted to the Commission. However, regulations prohibiting
the export of historic monuments or penal provisions governing the destruc-
tion of ancient monuments were absent. Russia had no comprehensive legal
framework for the protection of historic monuments in all its aspects. Only
in 1914 was a draft law prepared by the Central Archaeological Commission
in St Petersburg submitted, but it was not adopted owing to the revolution
(Wojciechowski 1930-1931, 4).

6 Conclusion
No regulations concerning the penal-law protection of historic monuments

as such were introduced by any of the partitioning powers. Liability for the
destruction of historic monuments was addressed under general laws, as for
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example arson. When Poland regained independence, a range of penal codes
from the time of the Partitions remained in force in its territory: the 1903
Russian penal code in the former Russian Partition, the 1852 penal law in
the former Austrian area, and the German penal code in the former Prussian
Partition.

Penal liability for the destruction of historic monuments was determined
under the general laws prevailing in the partitioning states, as none of them
had provisions dedicated to the protection of historic monuments. The penal
codes of the partitioning states were replaced in 1932 by a new Penal Code and
an Offences Act, introduced by ordinances of the President of Poland. With
regard to the protection of historic monuments, the 1918 decree and, subse-
quently, the President’s ordinance of 1928 were in force, regulating these mat-
ters in the new legal reality.

In general, the protection of historic monuments was not a priority for the
partitioning states, and the law failed to provide for a special legal protection
of such objects. The destruction of historic monuments was addressed under
general provisions on the destruction of property, which did not ensure ade-
quate protection of Polish cultural heritage. Only after Poland regained inde-
pendence in 1918 were legal acts introduced that systemically governed the
protection of historic monuments, beginning with the 1918 decree and the 1928
ordinance. The 1932 codification provided a more comprehensive approach to
the protection of cultural heritage, laying foundations for the contemporary
protection of historic monuments in Poland. This example shows how impor-
tant clear legal regulations are in effectively protecting national heritage from
destruction or negligence.
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Abstract This study aims to explain the role of UNESCO in preserving cultural her-
itage, and the commitment of this specialised UN organisation to the protection and
management of cultural heritage. UNESCO issues recommendations and conven-
tions, and announces programmes in this respect. Using the example of the Radom
sub-region in Poland, the interdependence between a region’s cultural property and
values in the life of local communities such as identity, belonging, and tradition — key
components in national and social identity — is analysed.

Keywords culture - protection — national heritage — international law — convention —
values — identity

1 Introduction

The United Nations Educational, Scientific and Cultural Organization
(UNESCO) is a specialised United Nations agency whose aim is to promote
peace and security in the world through international cooperation in educa-
tion, the arts, science, and culture. It was established in London on 16 November
1945 and is currently based in Paris. It has 193 Member States worldwide. Its
cultural heritage related aims include supporting inclusive social development
and promoting intercultural dialogue to bring cultures closer; protecting, pro-
moting, and transmitting heritage; fostering creativity and the diversity of cul-
tural expression; and promoting freedom of expression, media development,
and universal access to information and knowledge!.

By promoting cultural heritage and the equal dignity of all cultures,
UNESCO strengthens bonds among nations. It supports research programmes
and policies as platforms for development and collaboration?. It exerts a pro-
found influence on community values worldwide. The organisation combines

1 The Constitution of the United Nations Educational, Scientific and Cultural Organization.
Adopted in London on 16 November 1945.

2 The Constitution of the United Nations Educational, Scientific and Cultural Organization.
Adopted in London on 16 November 1945.
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the objectives of urban heritage protection with those of social and eco-
nomic development. It is rooted in a harmonious and sustainable relationship
between urban and natural environments, between the needs of present and
future generations, and the legacy of the past.

This paper posits that UNESCO’s international initiatives influence the
development of local cultural identities and the preservation of cultural her-
itage. It points to the weight and significance of international action for the
protection of cultural heritage and emphasises the role of local communities
in realising these objectives. It is local communities that play a crucial role in
implementing global objectives and actions for the protection of cultural her-
itage. UNESCO’s international initiatives and legal instruments are analysed.
The organisation is charged with protecting cultural heritage on a global scale.
Its conventions, recommendations, initiatives, and programmes are imple-
mented by local communities such as those in Poland’s sub-region of Radom.
Accordingly, the research methods employed here are institutional legal anal-
ysis and a case study of the Radom sub-region.

2 The Role of UNESCO in the Area of Culture

UNESCO has standardised the concept and composition of cultural property
forming the cultural heritage of every state. Cultural property falls into the fol-
lowing categories3:

a)  cultural property created individually or collectively by the citizenry of a
given state, and cultural property of significance to a given state created
in its territory by citizens of other states or by stateless persons living
there;

b) cultural property discovered in a national territory;

c) cultural property obtained through archaeological, ethnological, or
natural-scientific expeditions with the consent of the competent author-
ities of the country from which the property is derived;

d) cultural property subject to voluntary, consensual exchange;

e) cultural property received free of charge or legally purchased with the
consent of competent authorities of the country from which the property
is derived.

3 The Convention on the Means of Prohibiting and Preventing the Illicit Import, Export and
Transfer of Ownership of Cultural Property, drafted in Paris on 17 November (O] 1974, No. 20,
item 106), Article 2.
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Cultural property is considered property that, for religious or secular reasons,

is regarded by any state as significant to archaeology, prehistory, history, liter-

ature, art, or science, and that belongs to the following categories* (Article 1):

a) rare collections and specimens in the fields of zoology, botany, mineral-
ogy, and anatomy; items of palaeontological value;

b)  property connected with history, including the history of science and
engineering, military and social history, as well as property connected
with the life histories of national leaders, thinkers, scientists, and artists,
and events important to a nation;

c) objects obtained by means of (legal or not) archaeological digs and
discoveries;

d) elements of dismantled artistic or historic monuments, or from archae-
ological sites;

e) antiques more than one hundred years old, such as inscriptions, coins,
and embossed seals;

f)  ethnological materials;

g)  property of artistic value, such as:

— paintings and drawings made wholly by hand on any foundation and
using any material (except for industrial drawings and articles with
hand ornaments);

original statuary and sculptures of any material;

original sketches, engravings, and lithographs;

original artistic sets and assemblies of any material;

h)  rare manuscripts and incunabula, old books, documents and publica-
tions of particular (historic, artistic, scientific, literary, etc.) significance
as single copies or parts of collections;

i)  postal and duty stamps and similar items as single copies or parts of

collections;

j)  archives, including phonographic, photographic, and film archives;

k)  furniture and old musical instruments more than one hundred years old.

The 1954 Convention additionally defined cultural property, regardless of its

origin and ownership, as:

a) moveable or immovable property of great weight to cultural heritage of a
nation, e.g., architectural, artistic, or historic monuments, both religious
and secular; archaeological sites; building ensembles with a historic or
artistic significance as such; works of art, manuscripts, books, and other

4 The Convention on the Means of Prohibiting and Preventing the Illicit Import, Export and
Transfer of Ownership of Cultural Property, drafted in Paris on 17 November (O] 1974, No. 20,
item 106), Article 1.
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objects of a historic, artistic, or archaeological significance, as well as sci-
entific collections and serious collections of books, archive materials, or
reproductions of such property;

b)  structures principally and practically designed to store or exhibit mova-
ble cultural property defined under (a) above, e.g., museums, large librar-
ies, archival repositories, as well as shelters intended to store the cultural
property in the event of military conflict;

c) centres holding substantial quantities of the cultural property defined
under (a) and (b), referred to as ‘monument centres’>

In Poland, a legal definition of cultural heritage is set out in J. Pruszynski’s

monograph Dziedzictwo kultury Polski (2001): immovable and moveable items

and their associated spiritual values, historic phenomena and customs subject
to legal protection for the good and development of a particular society and for
transfer to next generations, owing to comprehensible and accepted historic,
patriotic, religious, scientific, and artistic values that are significant for iden-
tity and continuing political, social, and cultural development, the demonstra-

tion of truths and commemoration of historic events, and the cultivation of a

sense of beauty and civilisational community’ (Pruszynski 2001, 9). Intangible

cultural heritage, in contrast, comprises representations, traditions, and oral
messages, performative arts, customs, habits, and traditional crafts®. This form
of cultural heritage is promoted through social practices, rituals, festive events,
and the like.

The 2024 list of world cultural heritage comprises 1,199 items — 933 cultural,

227 natural, and 39 mixed. The list of threatened heritage comprises 56 items

(https://unesco.org).

3 International Legislation Concerning Cultural Heritage

The chief authority of UNESCO, the General Conference, is charged with
international policy and collaboration and the issuing of legal acts (recom-
mendations or conventions) in the area of cultural heritage”. It consists of

5 Convention for the Protection of Cultural Property in the Event of Armed Conflict, the
Enforcement Regulations to this Convention, and the Protocol Concerning the Protection
of Cultural Property in the Event of Armed Contflict, signed in The Hague on 14 May 1954
(OJ 1957, No. 46, item 212), Article 1.

6 UNESCO Convention on the Safeguarding of the Intangible Cultural Heritage, drafted in
Paris on 17 October 2003 (O] 2011, No. 172, item 1018), Article 2.

7 Constitution of the United Nations Educational, Scientific and Cultural Organization.
Adopted in London on 16 November 1945, Article 4.
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TABLE 1
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UNESCO recommendations and conventions (source: https://www.unesco.org/

UNESCO recommendations

UNESCO conventions

The 1962 UNESCO Recommendation
Concerning the Safeguarding of the
Beauty and Character of Landscapes and
Sites

The 1968 UNESCO Recommendation
Concerning the Preservation of Cultural
Property Endangered by Public or Private
Works

The 1972 UNESCO Recommendation
Concerning the Protection, at National
Level, of Cultural and Natural Heritage
The 1976 UNESCO Recommendation
Concerning the Safeguarding and
Contemporary Role of Historic Areas
The 1989 UNESCO Recommendation
Concerning the Safeguarding of
Traditional Folk Culture and Folklore
The UNESCO Recommendation on the
Historic Urban Landscape

The Convention for the Protection of
Cultural Property in the Event of Armed
Conflict of 14 May 1954

The Convention on the Means of
Prohibiting and Preventing the

Mllicit Import, Export and Transfer of
Ownership of Cultural Property of

17 November 1970

The 1972 UNESCO Convention
Concerning the Protection of World
Cultural and Natural Heritage

The 2001 Convention Concerning the
Protection of Underwater Cultural
Heritage

The 2003 UNESCO Convention on the
Safeguarding of the Intangible Cultural
Heritage

The 2005 UNESCO Convention on
the Protection and Promotion of the
Diversity of Cultural Expressions

representatives from the Member States. The major UNESCO acts concerning
the preservation of cultural heritage are listed in Table 1.
Since its establishment eight decades ago, UNESCO has adopted twelve

complementary normative acts concerning the protection of cultural heritage.
They form a set of instruments to support efforts to safeguard cultural diversity.

Although nearly thirty years passed between the 1972 Convention and next
two contractual instruments, a number of other documents in this field were
adopted in the interim, above all recommendations and declarations. These
also preceded the drafting of the most recent convention and influenced its
content (Przyborowska-Klimczak, 6).

The documents listed above impose on every state that has ratified the
Convention a duty to ensure the identification, protection, restoration,
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revalorisation, and transmission to future generations of cultural and natural
heritage8. This policy should therefore be incorporated into general planning
programmes®.

UNESCO recognises the special significance and character of cultural goods
and services as carriers of identity, values, and meaning'®. Respect for human
rights, including the freedom of choice in forms of cultural expression, the
principle of sovereignty, the equal dignity of and respect for all cultures, soli-
darity and international cooperation, complementarity, fair access, openness,
and balance are among the guiding principles (1972 Convention, Article 2).
Education and raising public awareness of culture are important in this con-
nection (ibid., Article 10). A significant role is attributed to civic society, which
should act to promote the diversity of cultural expression (ibid., Article 11).

The state parties to the Convention of 1970 accept that the illegal import,
export, and ownership transfer of cultural property are among the major causes
for the impoverishment of cultural heritage in countries of origin, and that
international collaboration is one of the most effective means of safeguarding
such property against associated dangers. To this end, the State Parties agree to
counteract such practices by all available means, in particular by removing the
causes, discontinuing the practices, and assisting in the necessary remediation
of their consequences!.

In the context of ongoing military conflict, cultural property must be safe-
guarded in peacetime to prevent serious damage and destruction in the course
of military operations. UNESCO therefore calls on states to put in place pro-
tective measures for cultural assets in their territories in advance of the fore-
seeable consequences of armed conflict, taking appropriate steps for this pur-
pose!2. Cultural property must bear identifying emblems and may be eligible
for special protection (for example, in shelters)!3.

8 UNESCO 1972 Convention Concerning the Protection of World Cultural and Natural
Heritage (0] 1976, No. 32, item 190), Article 4.

9 Ibidem, Article 5.

10  UNESCO 2005 Convention on the Protection and Promotion of the Diversity of Cultural
Expressions (O] 2007, No. 215, item 1585), Article 1(g).

11 The Convention on the Means of Prohibiting and Preventing the Illicit Import, Export
and Transfer of Ownership of Cultural Property, drafted in Paris on 17 November 1970
(0J 1974, No. 20, item 106), Article 2.

12 The Convention for the Protection of Cultural Property in the Event of Armed Conflict,
the Enforcement Regulations to this Convention, and the Protocol Concerning the
Protection of Cultural Property in the Event of Armed Conflict, signed in The Hague on
14 May 1954 (O] 1957, No. 46, item 21), Article 3.

13 Ibidem, Article 8.
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4 UNESCO Programmes in the Field of Cultural Heritage

The most recent international initiatives and events in the field of culture were
set out in UNESCO’s Medium-Term Strategy 2014—2021, adopted by the General
Conference at its 37th session in November 2013. It was the fourth programme
of this kind. Its main lines of action are:

1. the protection, restoration, promotion, and transmission of cultural
and historic heritage for the sake of dialogue and development (espe-
cially through implementation of the 1954, 1970, 1972, and 2001 UNESCO
Conventions);

2. support for and promotion of diverse forms of cultural expression, safe-
guarding of intangible cultural heritage, and the development of cultural
and creative industries (in particular through implementation of the
2003 and 2005 UNESCO Conventions).

In recent years, UNESCO's activities have been shaped by nine strategic objec-

tives, namely:

a) supporting Member States in developing educational systems designed
to ensure high-quality, inclusive lifelong education for all;

b) educating creative and responsible global citizens;

c) continuing efforts to realise the Education for All programme and shap-
ing the future international educational agenda;

d) creating platforms for cooperation between science, politics, and society,
and promoting policies on ethics and politics;

e) counteracting social exclusion for sustainable development;

f) facilitating international research collaboration for peace, sustainable
development, and counteracting social exclusion;

g) supporting inclusive social development and promoting intercultural
dialogue to bring cultures closer;

h)  protecting, promoting, and transmitting heritage;

i)  fostering creativity and the diversity of cultural expression;

j)  promoting freedom of expression, media development, and universal
access to information and knowledge.

As part of this programme, the Polish National Commission for UNESCO has

also organised a number of events and conferences, for example a conference

marking the twentieth anniversary of the UNESCO Creative Cities Network
and ten years of Polish cities’ membership in the Network, held in the pal-

aces and park ensemble in Ostromecko near Bydgoszcz on 14 and 15 May 2024

(www.unesco.pl).

The UNESCO Creative Cities Network was established in 2004 to foster col-
laboration among cities that treat creativity and the development of cultural
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TABLE 2 Polish members of the UNESCO Creative Cities Network (source: www.unesco.pl/
creative-cities network)

City Title Year of joining
Cracow The City of Literature 2013
Katowice The City of Music 2015
Lodz The City of Film 2017
Wroctaw The City of Literature 2019
Gdynia The City of Film 2021
Bydgoszcz The City of Music 2023

industries as strategic factors in sustainable development. The programme
aims to raise public awareness of the significance of culture and its develop-
ment potential in various areas of public life, including the economy; to foster
the establishment of innovative centres of creativity, cultural goods, and ser-
vices; and to enhance access to, and participation in, culture, especially for
marginalised groups.

The UNESCO Creative Cities Network covers seven areas of creativity: lit-
erature, music, film, crafts and folk art, design, gastronomy, and media arts.
It currently comprises 350 cities active across these cultural fields. Six Polish
cities are members (Table 2).

The conference discussed the current operation of the UNESCO Creative
Cities Network, in particular synergies and cooperation among UNESCO pro-
grammes and networks. Participants learned about the activities of the Polish
members of the Network — Cracow, Katowice, Lddz, Wroctaw, Gdynia, and
Bydgoszcz. City programme coordinators shared their experience and good
practice in the fields of literature, music, and film.

5 The World Heritage Committee

The 45th meeting of the World Heritage Committee — an intergovernmental
body operating under the UNESCO Convention Concerning the Protection of
World Cultural and Natural Heritage (Riyadh, 10—25 September 2023) — should
also be mentioned. The Committee’s main tasks include reviewing the state of
conservation of selected properties, including those listed as endangered, and
taking decisions on properties submitted for inscription on the World Heritage
List in 2022 and 2023, or for inclusion on the List of World Heritage in Danger
(https://whc.unesco.org).
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The Committee considered state-of-conservation reports on 260 World
Heritage sites and adopted corresponding decisions. Twenty-six of these were
debated. Decisions related to the following World Heritage sites in Poland
were adopted without debate: Biatlowieza Forest (a transborder property); the
ancient and primeval beech forests of the Carpathians and other European
regions (a serial property in 18 countries); Auschwitz Birkenau, the German
Nazi concentration and death camp (1940-1945); the Centennial Hall in
Wroctaw; Tarnowskie Géry lead-silver-zinc mine and its underground water
management system; and the Krzemionki prehistoric banded flint mining
region.

In light of the risks arising from Russia’s aggression against Ukraine, Saint
Sophia Cathedral and its related monastery buildings in Kyiv, as well as the
Kyiv-Pechersk Lavra and Lviv’s historic centre were listed as endangered herit-
age, while the Kasubi Tombs in Uganda were removed from the list.

The World Heritage Committee considered 50 nominations and decided to
inscribe 42 new sites on the World Heritage List, as well as to extent five exist-
ing inscriptions.

6 UNESCO Educational Programmes Supporting Cultural
Heritage

UNESCO runs a range of educational programmes designed to protect and
promote cultural heritage worldwide. Some of the most important UNESCO
initiatives supporting cultural heritage include:

6.1 The World Heritage Programme

The programme aims to protect and preserve unique places of outstanding
universal value, both cultural and natural. These are inscribed on the UNESCO
World Heritage List, which includes historic monuments, cities, landscapes,
and other sites of particular significance to humanity. The programme also
promotes education about the protection of cultural and natural heritage. To
this end, workshops, training, and conferences are arranged on the heritage
protection, research into historic monument protection is supported, and pub-
lic awareness of the value of cultural heritage is raised.

6.2 The Memory of the World Program

The programme aims to protect documents and other sources of great value to
the history of humankind, including written documents and other knowledge
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records of knowledge, such as photographs, films, and audio recordings. Its
educational dimension involves promoting the preservation and digitalisation
of documents and other materials, raising awareness of the importance of his-
toric documents for the protection of cultural heritage, and fostering coopera-
tion with libraries, archives, and other institutions worldwide.

6.3 Education for Sustainable Development

Although the promotion of sustainable development is the cornerstone of the
programme, substantial emphasis is placed on the role of culture and heritage
in creating more sustainable societies. The programme encourages learning
about cultural heritage, including its protection, as part of broader action for
sustainable development. It fosters education on the role of cultural heritage
in building a sustainable society and organises educational programmes for
young people, teachers, and decision-makers concerning cultural heritage.

6.4 The International Dance Council (CID)

The programme focuses on the protection and promotion of traditional
dances, which form part of the cultural heritage of many nations. CID organ-
ises festivals, workshops, and educational programmes intended to preserve
dance traditions in diverse cultures.

6.5 Heritage Education for Children and Youth

The programme promotes education among younger people about the value
of both tangible and intangible cultural heritage. It is addressed to children
and youth in order to teach respect for tradition and history and to encourage
active participation in heritage protection.

6.6 The UNESCO Convention for the Safeguarding of the Intangible
Cultural Heritage

This Convention is designed to protect traditional practices, rituals, holidays,
performing arts (for example theatre, music, and dance), and traditional
crafts, all of which form parts of intangible heritage. In connection with the
Convention, UNESCO organises a range of educational programmes to raise
awareness of intangible heritage and its protection.
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6.7 The International Year of Folk Culture and Shared Heritage

This initiative forms part of UNESCO’s actions focusing on supporting folk
heritage and tradition. The programmes aim to promote education about the
significance of human heritage, both cultural and historic, in different regions
of the world.

All of these UNESCO programmes provide broad support for education
about cultural heritage and its protection. They are addressed to various age
and professional groups, including young people, teachers, researchers, cul-
tural institutions, and decision-makers. Education on cultural heritage is a cor-
nerstone of UNESCO’s efforts to ensure that heritage is preserved and passed
on to subsequent generations.

7 Cultural Heritage in Local Communities — The Radom
Sub-Region

The Polish National Committee of the International Council on Monuments
and Sites (ICOMOS-Poland) is an international non-governmental organisa-
tion affiliated with UNESCO (www.icomos-poland.otg/pl). The core tasks of
ICOMOS-Poland include promoting methods of cultural heritage protection
and monument conservation, and supporting new research into theories and
technologies that contribute to the preservation of historic heritage, includ-
ing buildings and architectural ensembles, historic urban, palace, garden, and
residential layouts, archaeological sites, and cultural landscapes. Key activities
also include evaluating nominations for inscription on the World Heritage List
and monitoring Polish cities, sites, and objects already inscribed on the List.
The organisation aims to promote Polish achievements in historic monument
protection abroad, and to apply international best practices in the Polish con-
text (Blake 2006, 7).

According to the International Council on Monuments and Sites (ICOMOS),
historic urban areas are situated in towns and cities, including historic cen-
tres or quarters and their natural and made-made environments. In addition
to serving as historic documents, they reflect the values of traditional urban
cultures (Blake 2006, 7).

The sub-region of Radom is situated in the south of the Mazovian region,
about a hundred kilometres south of Warsaw, on an ancient royal route
(Gesiak 1990, 3). There are a number of valuable artistic monuments across
the sub-region, representing major periods and styles from Classicism to
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Romanticism. These include works of architecture, sculpture, and painting
(Gardocka and Sobczak 2010, 10).

The Radom sub-region comprises eight counties and lies on the borderland
between two cultural areas, Mazovian and Matopolska (Lesser Poland). Sacred
buildings and works occupy pride of place in the region and have, for cen-
turies, integrated local communities as centres of worship (Rogélski 2002, 7).
They express the cultural and historic identity of this area most profoundly.
The oldest church, the Church of St Peter in Radom, was erected during the
development of the Polish state (eleventh/twelfth centuries). The area was
named Piotrowka after this first church, which no longer survives.

The Polish poet Jan Kochanowski (1530-1584) was born in Sycyna. The
manor at Czarnolas, where he lived and wrote, is now a popular museum, while
his epitaph effigy can be seen in the church in Zwolen, where he was buried.
Oskar Kolberg (1814-1890), a scholar of Polish folklore whose family home now
houses an ethnographic museum, came from Przysucha, in the opposite direc-
tion from Radom. Landscape motifs from around Radom can often be found in
the paintings of Jacek Malczewski (1854—1929). The Jacek Malczewski Regional
Museum in Radom holds a collection of his works.

The Gothic style (thirteenth—sixteenth centuries) has been preserved
chiefly in sacral architecture. A Gothic presbytery can be found in the oldest
church in Radom, St Wenceclaus (ca. 1300). Following thorough revalorisation,
the structure has regained its former architectural form and cultural func-
tion (Rogdlski 2002, 8). Further examples of extant Gothic churches include:
St John the Baptist and St Catherine (Bernardine) in Radom, St Sigismund in
Szydtowiec, and the churches in Chlewiska, Grojec, Itza, Klwow, Odechéw,
Sienno, Wieniawa, and Wrzos (Rogdlski 2002, 8). They feature rich architec-
tural programmes, including ceilings decorated with coats of arms and sculp-
tural details; their furnishings include fine works of art ranging from Gothic to
Classical (ibid., 9).

Medieval defence structures were established in I}za, where the ruins of a
bishops’ castle still overlook the town, in Solec nad Wisls, founded by Casimir
the Great, and in the seats of the Odrowaz family in Chlewiska and Szydtowiec.
The Szyditowiec castle, the former property of the wealthy Odrowaz and then
Radziwilt families, has been overhauled to become a culture centre. A range of
Renaissance paintings are extant in Szydlowiec, too (Zeidler, 2010, 18). Historic
paintings and sculptures from the times of the Nobles’ Republic are mainly
part of church interior furnishings, including altarpieces and epitaphs showing
the images of the dead (Sawaniewska-Mochowa, Zielinska, 2007, 32), thereby
forming galleries of outstanding personages of their time. The largest set of
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Baroque epitaphs can be found in the Bernardine church in Radom, a nobles’
necropolis in the seventeenth and eighteenth centuries (Rogélski 2002, 12).

Alongside sacral structures and museums, the Radom Village Museum
forms part of the region’s cultural heritage. It has preserved a range of his-
toric rural structures (including manors, windmills, cottages, and barns) and
holds extensive ethnographic collections. A manor-and-park complex known
as the Polish Sculpture Centre, an artistic and museum institution, is based
in Oronsko. Szydtowiec is home to the Museum of Folk Musical Instruments,
with its extensive collection of instruments from across Poland.

Regional museums in some smaller towns of the Radom sub-region present
its material culture (Wtodarski 2008, 46). Events referring back to local his-
tory are held each year, as for example re-enactments of knightly tournaments
in Ttza and Taczéw. Historical re-enactment groups present jousting, displays
of arms, falconry, medieval camps, and cuisine. The traditional culture of the
Radom region forms part of the broader Polish national culture. It transmits
national identity to successive generations through shared historical experi-
ence and national achievements in literature, music, theatre, architecture, folk
costumes, rituals, and art. Once preserved, cultural heritage continues to be
cultivated by folklore bands and folk artists (Pulnar 2000, 163). It is also trans-
mitted orally (Kocdj 2019, 35).

8 Conclusion

The landscape-based approach to historic urban heritage reflects the fact that
both the theory and practice of urban heritage protection have evolved consid-
erably over the decades, enabling decision-makers and managers to respond
more effectively to new challenges and opportunities. This approach supports
communities in developing and adapting to new conditions while preserving
the characteristics and values associated with their history, collective memory,
and environment.

Human life has always comprised elements such as everyday work, holidays
and associated rituals, and artistic creativity. From these, culture and national
identity can be reconstructed. Cultural heritage permeates our life and society.
It is present in buildings, landscapes, and archaeological sites. It is shaped not
only by literature, art, and historic objects, but also by crafts, storytelling, culi-
nary traditions, songs, and films. Cultural heritage is what binds us and helps
understand the places in which we live. It also has a positive impact on society:
it improves quality of life, social cohesion, and intercultural dialogue, and it
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integrates local communities. Cultural heritage plays a major economic role as

well. Millions find work in the cultural heritage sector, for instance, in tourism,

construction, and the restoration of works of art. Cultural heritage is not only a

legacy of earlier generations; it is also a foundation for our future.

In the area of culture, UNESCO is guided by three strategic objectives:

a) To develop and implement legal standards, with particular regard to the
protection of cultural heritage;

b)  To protect cultural diversity and build dialogue between cultures and civ-
ilisations, based on respect for human rights and democracy;

c) To strengthen links between culture and development by promoting
good practice and sharing experience, for instance in the field of cultural
policy.

International Cultural Heritage Day is celebrated every year on 18 April. The

celebrations are intended to draw attention to the importance of protecting

cultural heritage and to raise awareness of the need to safeguard it for future
generations.
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Country Housewives’ Associations as Decentralised
Safeguards of Intangible Cultural Heritage

Agata Barczewska-Dziobek

Abstract In the wording of the UNESCO Convention for the Safeguarding of the
Intangible Cultural Heritage, intangible cultural heritage is defined as ‘the practices,
representations, expressions, knowledge, skills — as well as the instruments, objects,
artefacts and cultural spaces associated therewith — that communities, groups and,
in some cases, individuals recognise as part of their cultural heritage. This intangible
cultural heritage, transmitted from generation to generation, is constantly recreated
by communities and groups in response to their environment [...] and provides them
with a sense of identity and continuity, thus promoting respect for cultural diversity
and human creativity’

The Polish legal system comprises a range of entities responsible for safeguard-
ing both tangible and intangible cultural heritage, most of them public. In line with
the principle of decentralisation, the system is supplemented by non-public entities,
including civil society organisations. Country Housewives’ Associations are an exam-
ple of the subsidiary participation of civil society actors in identifying and protecting
cultural heritage. These are women'’s organisations active in rural areas, particularly
in safeguarding intangible cultural heritage. This study describes the background
of women’s organisations in Poland, the legal foundations of Country Housewives’
Associations as civil society organisations, and their objectives and significance
within the system of bodies involved in cultural heritage protection. The detailed
areas of research are developed using the following research methods: historical-legal,
doctrinal-legal, descriptive, and empirical. The discussion draws on the current legal
status (except in the historical section), related literature, and selected examples of

good practice.

Keywords Country Housewives’ Associations — intangible cultural heritage —
decentralised entities

1 Introduction

Safeguarding the achievements of humanity is subject to legal protection and

serves both as a means of protecting the achievements of artists and genera-
tions of the past and as an obligation towards future generations. It has been
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rightly observed the governance model should prevail over purely participa-
tory models when designing organisational systems of bodies charged with the
preservation of heritage (Zeidler 2007, 13). This means that the organisational
systems of state bodies responsible for safeguarding heritage (national, cul-
tural, tangible, or intangible) is supplemented by other entities that perform
their tasks on a subsidiary basis, in accordance with the principle of decentral-
isation!. These include both local government and civil society organisations.

Decentralisation is a foundational principle in the Republic of Poland,
enshrined in the Constitution?. It presumes independence in the performance
of tasks (Fundowicz 2005, 29). Accordingly, entities that, by virtue of their
place with the state structure, are able to carry out their tasks more effectively
than central bodies form part of the public system of cultural heritage protec-
tion (Zalasinska 2022, 11).

2 Intangible Cultural Heritage and Its Safeguarding

The international legal protection of cultural heritage has, over the years, been
shaped by a range of factors. The fundamental reason has been the desire and
need to protect the most valuable works of human creativity for future genera-
tions. An equally important motivation has been military conflict and warfare,
which cause destruction and often the irreversible loss of such assets. Other
drivers include states’ inability to protect works within their territories and the
need to adapt heritage-protection law to changing conditions. This creates the
need for effective international mechanisms to safeguard and monitor differ-
ent forms of heritage so that present and future generations can benefit from
cultural achievements. The development of heritage-protection legislation is
an ongoing process and has been the subject of numerous conventions and
treaties, whose material scope continues to expand. Intangible cultural herit-
age itself became an object of international protection only in the twenty-first
century (Przyborowska-Klimczak 2011, 9—11).

In the wording of the UNESCO Convention for the Safeguarding of the
Intangible Cultural Heritage, drafted in Paris on 17 October 2003 and ratified
by Poland in 2013, the concept of intangible heritage means ‘the practices,

1 Council conclusions on participatory governance of cultural heritage (2014/C 463/o1).
Available at: https://eur-lex.europa.eu/legal-content/PL/TXT/PDF/?uri=CELEX:52014XG1223
(01)&from=EN [accessed: 11 Feb. 2026].

2 The Constitution of the Republic of Poland, dated 2 April 1997, OJ 1997, No. 78, item 483 as
amended.

3 O] 2011, No. 172, item 1018.
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representations, expressions, knowledge, skills — as well as the instruments,
objects, artefacts and cultural spaces associated therewith — that communities,
groups and, in some cases, individuals recognize as part of their cultural her-
itage. This intangible cultural heritage, transmitted from generation to gener-
ation, is constantly recreated by communities and groups in response to their
environment [...] and provides them with a sense of identity and continuity’
(Blake 2006, 30—-39). The existence and continued safeguarding of intangible
cultural heritage fosters respect for cultural diversity and human creativity.
Intangible cultural heritage is manifested in areas such as:

— oral traditions and expressions, including language, as a vehicle of intangi-

ble cultural heritage;

— performing arts;

— social practices, rituals, and holiday events;

— knowledge and practices concerning nature and the universe; and

— traditional craftmanship*.

Ensuring the viability of intangible cultural heritage is the overarching objec-

tive of its safeguarding, in particular through its identification, documenta-

tion, study, preservation, promotion, strengthening, and transmission, espe-

cially through education and revitalisation (Nieweglowski et al. 2015, 158).

The general definition set out in the Convention has been specified for the

Polish conditions, in line with its assumptions. The minister responsible for
culture and national heritage has appointed a team on intangible cultural her-
itage. The team has prepared an application for inscription on the national list
of intangible cultural heritage and proposed a more specific understanding
of intangible cultural heritage. Although not a legal definition, it nonetheless
makes the general notion more concrete. Accordingly, intangible cultural her-
itage in Poland is understood as activities in the following areas:

a) oral traditions and expression (such as fables, proverbs, songs, oratory,
memorial and belief tales, speeches, funeral lamentations, and pastoral
and trade calls), including those expressed in language as a vehicle of
intangible cultural heritage;

b)  performing arts and musical traditions (such as vocal, instrumental, and
dance traditions; religious, carnival, and annual performances);

c) socio-cultural traditions (such as customs, rites, and annual, occasional,
and family rituals: baptisms, weddings, funerals; local and community
ceremonies; parish patronal festivals and pilgrimages; games; children’s
folklore; festive customs; practices facilitating interpersonal contacts, e.g.
forms of greeting and well-wishing);

4 Article 2 of the Convention.
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d) knowledge and practices relating to nature and the universe (such as
traditional worldviews; folk meteorology; traditional methods of hus-
bandry; traditional remedies; love or healing charms);

e) knowledge and skills relating to traditional crafts (Adamowski and Smyk
2013, 11).

The activities of Country Housewives’ Associations, a distinctive type of civil

society organisation, are closely connected to the safeguarding of intangible

heritage and the implementation of the objectives set out in the applicable

legislation.
3 Country Housewives’ Associations in Poland — a Historical
Outline

Scholars tracing the origins of Country Housewives’ Associations in Poland disa-
gree as to their beginnings. Some claim that the first organisation of this kind
was formed in 1866 in the Prussian Partition, in Piaseczno, where a civil soci-
ety activist founded a ‘Housewives Association’ (Fraczak 2021, 44—45). Others
point to the former Russian Partition and to 1877 in Janistawice, where the
female activist Filipina Ptaskowicka established a women’s organisation called
a Country Housewives’ Association (Sroda 2009, 367). In any event, the term
‘country housewives’ association’ became sufficiently widespread that, after
Poland regained independence in 1918, grassroots women'’s initiatives adopted
the common name ‘Country Housewives’ Association’. A central organisation
of Country Housewives’ Associations emerged in the interwar period; by 1938,
it had more than 52,000 members affiliated with 2,800 associations (Prezydent
RP, 2024).

Women’s activities in Country Housewives’ Associations were often led
by local elites and enjoyed broad recognition. They engaged in cultural and
educational work, for example by cultivating local traditions, and organising
demonstrations and courses in baking and cooking (including food process-
ing), animal husbandry, design and sewing, child-rearing and care (including
hygiene and a balance diet), the running of care facilities, and training women
in home defence (Fraczak 2021, 47).

The rapid development of Country Housewives’ Associations was inter-
rupted by the outbreak of the Second World War. With government support,
women’s organisations were reactivated after the collectivisation of agricul-
ture in 1948, although women’s civic activity was suspended for a period as
a result. Country Housewives’ Associations re-emerged after collectivisation
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was abandoned in 1956. The Agricultural Development Fund was established
in 1957 to coordinate the organisation and activities of Country Housewives’
Associations and farmers’ cooperatives. As Country Housewives’ Associations
could be financed from central funds and, as the employment structure
changed and women began to take over farms, their activities gathered
pace, the associations flourished from the 1960s through to the 1980s (Zajko-
Czochanska 2017, 88).

Following the systemic transformations and economic crisis of the early
1990s, Country Housewives’ Associations regained their momentum in the
twenty-first century. Amendments to laws underpinning their operation —
most notably the dedicated Act adopted in 2018 — have contributed to this.
Some organisations that existed in previous decades have been reactivated,
and new ones have emerged. Country Housewives’ Associations may be
regarded as the largest organisation of rural women in Poland. Data held by
the Centre for Economic Information suggest that more than 14,000 such
organisations exist.

4 The Legal Foundations and Nature of Country Housewives’
Associations as Non-Governmental Organisations

The nature of Country Housewives’ Associations is a major drawback and
one reason for the difficulties in determining their actual number. On the one
hand, the 2018 Act defines a Country Housewives’ Association as a ‘voluntary
self-governing organisation of rural inhabitants that is independent of govern-
ment administration and local authorities, supports the development of entre-
preneurship in the countryside, and acts for rural communities..

A Country Housewives’ Association established under the 2018 Act is not an
ordinary non-governmental organisation, although it may perform a variety
of socially useful functions that are important to rural areas. These women'’s
organisations are members of local action groups or local cultural institutions.
Importantly, through their involvement in a range of activities, they play a
major role in safeguarding intangible cultural heritage.

A study by the Workshop for Social Research and Innovation Stocznia
(Dockyard) notes: ‘Each association defines for itself what it engages in, and
there are so many types of activity that they cannot all be described here’
(Milczewska et al. 2014, 20).

A Country Housewives’ Association may operate within the following legal
frameworks:
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— the Law on Associations of 7 April 1989 (as an association);

— the Act on the Civic and Professional Organisations of Farmers of
8 October 19826 (as part of the National Association of Farmers, Agricultural
Cooperatives and Organisations, as an independent farmers’ cooperative, or
within an agriculture cooperative);

— the Country Housewives’ Associations Act of g November 20187;

— as an informal group (a natural-person entity) (as an ordinary association).

The Association Law defines an association as a voluntary, self-governing,

continuing, non-profit organisation8. This definition implies that, as a self-

governing organisation, an association enjoys full freedom to determine its
objectives, and that this independence may be restricted only in a few cases

(Suski 2018, 57). An association is entered in the National Court Register and

acquires a legal personality upon registration.

An association, regardless of its nature, has the status of a non-governmental
organisation under the separate provisions of the Public Benefit and Volunteer
Work Act of 24 April 2004°. This Act defines non-governmental organisations
as legal entities and organisational units without legal personality, other than
public finance institutions, operating on a non-profit basis. By way of example,
it designates foundations and associations as non-governmental organisations.

A Country Housewives’ Association operating under the general rules may
be established by at least seven Polish citizens with full legal capacity. They
adopt the association’s statutes and elect an administrative board and supervi-
sory bodies. An association may join with others, engage in business activity or
paid public-benefit operations, and establish branches!©.

Under this legislation, so-called ordinary associations may also be estab-
lished in a simplified manner. Only three founders are required to approve of
the regulations and to elect the governing bodies. An ordinary association is
registered with the staroste competent locally for its registered seat!’. It does
not have legal personality, however, which in practice greatly restricts its
capacity to raise funds and enter into contracts.

The legislation allows an association to determine its objectives inde-
pendently; accordingly, they may cover a range of public tasks. In the case of
Country Housewives’ Associations, these may include, for example, upholding

5 Le., O] 2020, item 2261.
6 Le., O] 2024, item 263.

7 Le., O] 2023, item 1179.

8 Article 2 of the Association Law.

9 QO] 2023, item 561.

10  Articles g—10a of the Association Law.
11 Article 40 of the Association Law.
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national traditions; caring for Polish heritage; developing national awareness;
undertaking civic, cultural, and artistic activities; and safeguarding cultural
assets and traditions!2.

Under the current legal framework, a Country Housewives’ Association may
also operate as an independent farmers’ cooperative under the Act on Social
and Professional Organisations of Farmers of 8 October 198213, Its provisions
are intended to enable farmers and their family members to associate freely
in organisations defending the professional interests of self-employed farm-
ers and to participate in developing and implementing state policies for the
economic, social, civic, cultural, and educational development of rural areas!#.

These provisions envisage several types of social and professional organisa-
tions of farmers, including Country Housewives’ Associations. Nevertheless,
a Country Housewives’ Association established and operating under this Act
does not have legal personality. Under the Act, its principal objective is to rep-
resent the interests of rural women and their families by working to improve
their social and professional position. Associations formed in this way operate
on the basis of by-laws setting out their objectives and tasks, members’ rights
and duties, and procedures for decision-making and adopting resolutions. The
by-laws may also regulate the participation of women who are not members
in the association’s activities, provided that their work is connected with rural
communities (Krawiec 2021, 7).

Under the earlier legal framework, Country Housewives’ Associations, as
separate units within farmers’ cooperatives, could operate only as provided
for in the cooperative’s statutes and association’s by-laws. They were not per-
mitted, for example, to become founders or members of cooperatives provid-
ing agricultural and other services needed by rural communities. As parts of
farmers’ cooperatives, they could not enter into civil-law contracts in their own
right.

A Country Housewives’ Association could also operate as an independent
farmers’ cooperative. In that case, it functioned under its own statutes and
could draft those statutes and elect its governing bodies independently. It
was also entered in the National Court Register, thereby acquiring legal per-
sonality. When the Country Housewives’ Associations Act of 9 November 2018
entered into force®, the legislator amended the Act on Social and Professional
Organisations of Farmers by removing the option of establishing Country

12 Article 4 of the Public Benefit and Voluntary Activities Act.

13 QO] 2024, item 263.

14  Article of the Act on Social and Professional Organisations of Farmers OJ 2025, item 781.
15 0] 2023, item 1179.
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Housewives’ Associations in the farmers’ cooperative formula. As a result,
Country Housewives’ Associations could continue to operate under the previ-
ous rules, but new ones can no longer be established under the Act on Social
and Professional Organisations of Farmers (Byszewska et al. 2019, 82).

The dedicated legislation on Country Housewives’ Associations was intro-
duced for several reasons: above all, to standardise the legal basis of these
organisations, to give them the option of acquiring legal personality (enabling
local authorities to award and account for subsidies), and to support their
activities in developing rural entrepreneurship and caring for folklore and tra-
ditions (Uzasadnienie do projektu ustawy 2018, 1).

Voluntary and self-governing status, independence from other social and
professional farmers’ organisations (including cooperatives), from state
administration and local authorities, and the character of a rural civil society
are constitutive features of Country Housewives’ Associations. The Act also
provides for their legal personality. Organisational autonomy and legal person-
ality form the basis for the effective pursuit of their statutory objectives, which
can be financed through public subsidies.

The Act also gives examples of tasks for Country Housewives’ Associations
intended to improve the social and professional position of rural women and
their families and to ensure a comprehensive development of rural areas.
G. Krawiec points out that, although this is not stated explicitly in the Act,
pursuing its objectives implies that promoting equality in rural social relations
and non-discrimination on grounds of age and gender are among the tasks
of Country Housewives’ Associations. The Act also presumes that another
of their functions is to counteract social exclusion, as suggested by the duty
to act to improve the social and professional situation of women and their
families. Broadly defined family-oriented action is another major objective
(Krawiec 2021, 19).

Further tasks of the associations include civic, educational, and cultural
activities in rural communities, for example organising activities for children
and young people, language courses, competitions, concerts, specialist meet-
ings, or craft exhibitions. The phrase ‘comprehensive development of rural
areas’ may be understood to mean that an association’s activities can range
widely and encompass any aspect of rural social, cultural or economic life
(Krawiec 2021, 23). This broad remit includes a wide range of activities con-
nected with safeguarding rural intangible cultural heritage.

To acquire legal personality, an association must be entered in the National
Register of Country Housewives’ Associations maintained by the Agency for
Restructuring and Modernisation of Agriculture. The founding committee
files an application for the association’s entry into the register, together with
its statutes or a declaration that it has adopted the model statutes. The register
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is public. A Country Housewives’ Association is usually unable to operate with-
out the support of, and cooperation with, other entities; it may therefore make
use of public subsidies to finance its activities.

Members’ fees and income from activities such as the sale of services or
products, and rent or hire of property, are the basic sources of revenue for
Country Housewives’ Associations (Kobylski and Swital 2023, 47). The Act
requires that these funds must be used to pursue their statutory objectives.

5 Tasks Related to Safeguarding Intangible Cultural Heritage
Realised by Country Housewives’ Associations

Civic society organisations are now clearly recognised for their efforts to safe-
guard cultural heritage (Van der Auwera and Schramme 2011, 61). Cultural
heritage, especially intangible heritage, is a manifestation of diversity in both
European and national social space. This recognition is reflected in legal pro-
visions requiring the public sector to work with civil society organisations
both in defining policies and in implementing specific initiatives to safeguard
and promote cultural heritage (Holda 2019, 132). The role of women and their
organisations in supporting the continuity of intangible cultural heritage is
also acknowledged (Gittel et al. 2000, 132.).

Country Housewives’ Associations, as civil society organisations with par-
ticular aims and a broad scope of activity, play an exceptionally important role
in safeguarding and transmitting intangible cultural heritage. They may be
described as sources of knowledge about local traditions, customs, and skills. In
many cases, they are the sole custodians of cultural elements that are increas-
ingly at risk of being forgotten in the face of globalisation and urbanisation.

A total of 13,390 Country Housewives’ Associations from across Poland
are currently entered in the official register maintained by the Agency for
Restructuring and Modernisation of Agriculture. While these associations are
subject to statutory ministerial supervision, they take maximum advantage of
subsidies to their operations.

In terms of their contribution to the safeguarding of cultural heritage in gen-
eral, the associations’ activities may be grouped in several ways. These include
the transmission of knowledge and skills through training and workshops in
which participants learn traditional craft techniques, such as embroidery, bas-
ket weaving, pottery, cooking regional dishes'6, or making musical instruments.
Their efforts to preserve intangible cultural heritage also include educating the

16  Country Housewives’ Associations prepare and publish collections of recipes. The inter-
net document base of the National Centre Supporting Development of Rural Areas
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younger generation, in cooperation with educational institutions!”. Regional
products are a particular example of culinary traditions!8. Fostering rituals and
customs is another area of activity!9: associations organise and participate in
celebrations and practices connected with the annual cycle or religious holi-
days. A further example of promoting cultural heritage is found in associations’
participation in cultural events, fairs, or bazaars where skills and products are
demonstrated (Countryside Support Foundation 2011, 119-144).

6 Conclusion

There is good reason to say that women in rural areas were exception-
ally involved in social activities, which contributed to the formation of first
Housewives Associations as early as early as the nineteenth century. Their activ-
ities, of course, varied across regions and historical periods, and also depended
on the seasons and agricultural cycles (Les$niak 2015, 4). Legislation and the
financial position of Country Housewives’ Associations undoubtedly affected
the level of their activity. Interest in the rural women’s communities can now
be seen to be growing, both among public authorities and non-governmental
organisations. Following the 2018 legal changes that strengthened the posi-
tion of Country Housewives’ Associations, public authorities charged with
safeguarding cultural heritage have come to view them as important partners
influencing both local community activity and the identification and preserva-
tion of intangible cultural achievements. The standing of Country Housewives’
Associations also appears to be reinforced through cooperation with local and
regional authorities, for example in promoting culinary traditions and record-
ing intangible heritage in publications?°.

contains a general presentation of culinary traditions in the Mazovian region; see: https://
ksow.pl/files/Bazy/Biblioteka/files/Ksiazka_kucharska_KGW1.pdf [accessed 11 Feb. 2026].

17  Grants arranged by the Polish-American Freedom Foundation and dedicated to Country
Housewives’ Associations as part of the programme To Equal Opportunities, which fund
initiatives supporting young people from small locations, are an example; see more at:
https:/[rownacszanse.pl/inspirations/skad-dokad/ [accessed 11 Feb. 2026].

18  Women’s Gallery, a forum for good practice sharing by non-governmental organisations
active in rural areas; see: https://ksow.pl/files/Bazy/Biblioteka/files/Babiniec_Katalog
dobrych_praktyk.pdf [accessed 11 Feb. 2026].

19 For traditions related to festivals, see: https://samorzad.gov.pl/web/powiat-konecki
/wielkanocne-sniadanie-zacznijmy-ab-ovo-z-kolem-gospodyn-wiejskich-w-przylogach
[accessed 11 Feb. 2026].

20  Available at: https://www.lubelskie.pl/kgw-kola-gospodyn-wiejskich [accessed 11 Feb.
2026].
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https://ksow.pl/files/Bazy/Biblioteka/files/Ksiazka_kucharska_KGW1.pdf
https://rownacszanse.pl/inspirations/skad-dokad/
https://ksow.pl/files/Bazy/Biblioteka/files/Babiniec_Katalog_dobrych_praktyk.pdf
https://ksow.pl/files/Bazy/Biblioteka/files/Babiniec_Katalog_dobrych_praktyk.pdf
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https://www.lubelskie.pl/kgw-kola-gospodyn-wiejskich
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At the national level, the competition for Country Housewives’ Associations
organised by the Chancellery of the President of the Republic of Poland, under
the patronage of the First Lady?), is an example of recognition for the role of
women'’s organisations. Its first edition was held in 2021 and focused on regional
marriage and wedding customs and rituals. A total of 146 Country Housewives’
Associations took part (Chancellery of the President 2023, 142—-147).
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The Right to Cultivate Customs and the Protection
of Intangible Cultural Heritage

Mirostaw Kopeé

Abstract This paper represents an attempt to identify legal foundations for the right
to cultivate customs as set out in normative acts of at least statutory rank. Defining this
legal framework is a starting point for a continued discussion, since changing social
realities will sooner or later require the legislator to consider the scope of this right.
This is unlikely to be driven by recently adopted popular customs, such as the increas-
ingly widespread celebration of Halloween. More pressing questions may arise when
certain customary practices conflict with binding domestic law or fundamental rights,
such as polygamy as practiced by some Muslims. The permissible scope to cultivate
customs — the subject of this paper — may become particularly topical.

Keywords custom — right to cultivate customs — constitutional law — international
law

1 Introduction

Determining the foundations and scope of the right to cultivate customs is a
particularly topical issue. Ongoing debates on the relocation or admission of
refugees, and the increasing freedom of travel and settlement, raise the ques-
tion of how far this right extends and whether, in practice, it risks tolerating
customs that conflict with values recognised in the domestic legal order —
for example, practices involving polygamy, unequal treatment of women, or
claims advanced on religious grounds. Applying a formal-dogmatic method,
one may conclude that the right to cultivate customs is framed very broadly,
and that a debate on possible limitations, in the context of population move-
ment, may become necessary in the not-too-distant future.

When attempting to determine the legal foundations of the cultivation of
customs, the notion of ‘custom’ must first be clarified. Definition is difficult, as
no standard, universally acceptable definition has been developed across the
legal system. Nor does the legislator offer a definition that could be employed
system-wide per analogiam. This does not mean, however, that the term is
absent from legislation: it appears in constitutional, civil, and administrative
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law. Custom is also relevant in penal (Kubiak 2015, 82—110), tax (Strzelec 2013,
42—44), and labour law (Culepa 2024, Lex el. 12 Nov. 2024).

As no statutory definition of ‘custom’ is available, it is necessary to resort to
its dictionary meaning. J. Bralczyk defines custom is as universally accepted,
traditional conduct in certain circumstances, and as behaviour characteristic
of a person (Bralczyk 2007, 1017). S. Linde defined custom as a habit — some-
thing one is accustomed to — customary behaviour or conduct; and as a gener-
ally adopted usage or way of acting (Linde 1860, 1197). Further definitions are
offered by S. Skorupka et al. and B. Dunaj, who understand it as a manner of
acting or conduct arising from an acquired disposition or habit; and what has
been entrenched by tradition and is generally accepted within a community
(Skorupka et al. 1968, 1026; Dunaj 2000, 443).

In the light of these dictionary definitions, custom may be understood as a
generally accepted way of acting in certain circumstances, usually reinforced
by tradition and characteristic of a given community, area, or period. Similar
definitions are offered by other authors (Szymczak 1989, 1077; Dubisz 2003,
778).

In all the dictionary definitions, insofar as ‘custom’ relates to a given com-
munity, it is construed as conduct that is universally acceptable and arising
from tradition. These three elements recur in the definitions above and consti-
tute the essence of the concept. For the purposes of this article, ‘custom’ will be
understood broadly, that is, as including such near-synonyms as rite, ritual, or
practice. Conduct in accordance with customs will be regarded as ‘cultivating
customs..

Custom has a normative meaning, since the legislator uses the concept or
associates it with certain legal consequences. Due to space constraints, these
relationships between custom and particular branches or fields of law will be
omitted. Answering the question of the legal grounds for cultivating customs is
important. If it is legally permissible, then no branch or field of law — especially
penal or administrative — will be able to ban behaviour of this kind, which will
instead have to be regulated, for example, by exempting liability for offences
or crimes.

Customs are part of culture, understood as the entire achievement of
humankind created in all, or a specific part, of historical development. It is
also everything created by human work and thought — for instance, cus-
toms, work methods, or tools (Baniko 2000, 731). Culture is treated as all the
spiritual and material achievements of humankind created at the successive
stages of historical development and continually strengthened and enriched
(Kopalinski 1970, 419). There is no doubt that customs existing in Poland, with
which the nation identifies, are part of Polish culture. One can speak not only
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of national, regional, or local culture: multiple social groups create cultures of
their own. Every family has its own peculiar customs. Every Church has its cus-
toms, as do various professional groups, for example, miners, lawyers, medical
doctors, or soldiers. The richest cultural content is connected with territorial
collectives, tribes, and ethnic and national groups. It should be emphasised
that transnational cultures also exist, specific to at least several states, for
instance European, Asian, or Islamic cultures (Sztompka 2005, 234). Cultures
are evidenced by their creations or cultural heritage — a very broad notion
encompassing the entire spiritual and material achievements of a given social
group (Pruszynski 2002, 131).

2 The Polish Constitution

The Polish Constitution underlines the significance of culture for the entire
nation as early as its preamblel. It expresses gratitude to previous generations
for the culture they have passed down, rooted in the Christian heritage of the
nation and in universal human values. The preamble to the Constitution states:

Having regard for the existence and future of our Homeland, which recovered,
in 1989, the possibility of a sovereign and democratic determination of its fate,
we, the Polish Nation — all the citizens of the Republic, both those who believe
in God as the source of truth, justice, good and beauty, as well as those not shar-
ing such faith [...] beholden to our ancestors for their labours, their struggle for
independence achieved at great sacrifice, for our culture rooted in the Christian
heritage of the Nation and in universal human values [...].

The culture of earlier generations can be therefore be assumed to constitute an
asset of the whole nation. The preamble to the Polish Constitution also speaks
of the undertaking to pass anything that is valuable in more than a millennium
of achievements to future generations.

The preamble, albeit without defining legal norms directly, undoubtedly
sets the line of legal interpretation and institutional development. Thus, the
Polish Constitution and its preamble have a normative dimension as well (on
the significance of preambles to normative acts, cf. Wréblewski 1987, 28). It is
worth adding that it is already the preamble that sketches the extensive his-
torical context of the constitutional act and identifies tradition and culture as
determinants of present constitutional solutions (Chmaj 2009, 27).

1 The Constitution of the Republic of Poland dated 2 April 1997, O] No. 78, item 483 as amended.
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The preamble follows immediately after the title, ‘The Constitution of the
Republic of Poland. On a systemic interpretation, this placement formally
accords it a rank equal to that of the provisions in the principal part of the
Constitution (Szpor 2001, 3). The reference to the culture of earlier generations
suggests that the legislator, in enacting laws, and the state authorities that
apply them, will respect this culture.

This is corroborated by Article 5 of the Polish Constitution, which stipu-
lates that the Republic of Poland safeguards the national heritage. This duty is
a principal line of the state’s activities, and the provision implies a clear and
continued obligation on all parts of the public administration to take certain
actions (Skrzydlo 2002, 17). These actions should aim to protect the nation’s
cultural heritage against any detriment or threat (Nie¢ 1980, 143). There be no
doubt that, since the legislator and the public administration are charged with
protecting cultural heritage, this implies a right to cultivate customs as part of
that heritage.

Further analysis of the Polish Constitution points to Article 6(1), which states
that the Republic of Poland shall provide for the dissemination of, and equal
access to, cultural assets as a source of the Polish nation’s identity, survival, and
development. This provision concerns a part of cultural heritage, namely cul-
tural assets. They may be material, for instance monuments, or intangible, for
instance tales, legends, or customs. Article 6(1) of the Constitution stresses the
important role of culture in shaping national identity, as the foundation of the
survival and continuing development of every nation, through the patriotic
education of society and the promotion of civic attitudes (Polak 2000, 227).
National heritage determines national identity. As Z. Ziembinski points out,
‘cultural heritage, a nation’s bonding element, builds an appropriate attitude to
historic events, places or persons of weight to a nation’ (Ziembinski 1995, 28).

Article 6(2) of the Polish Constitution lays down a duty to assist Poles living
abroad in preserving their links with the national cultural heritage. It has been
emphasised that Article 6 speaks of the nation in its ethnic sense, namely, as
a historically emerging, permanent community connected by a single lan-
guage, history, and culture, expressed in the conscious national bond of its
members (Lukaszewicz 1975, 108).

A systemic interpretation, in particular a rubica (Ziembinski 2002, 240) of
Articles 5 and 6 of the Constitution, leads to the conclusion the protection of
cultural heritage is a fundamental duty of the Polish state. Among the impor-
tant issues governed by the constitutional act, cultural heritage has attained
such a rank that it is addressed in the opening sections of the Constitution.
Thus, it is treated as one of the values that deserves special protection and
attention (Zeidler 2007, 28).
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Article 73 stipulates all persons shall enjoy the freedom of artistic creation,
research and publication of its results, the freedom of teaching, and the free-
dom to use cultural assets. This constitutional guarantee allows, on the one
hand, for active participation in building the national cultural heritage, and,
on the other, ensures free and universal access to the legacy of past genera-
tions. T. Kotarbinski divides culture into the spiritual, meaning mental subli-
mations, and the material, including all external, instrumental achievements
(Kotarbinski 1970, 95). It has already been shown that intangible cultural
heritage comprises the world of human imagination and its creations. It also
encompasses tradition, understood as certain views, customs, and information
passed down through generations, which may continue to be recorded after-
wards. Cultural heritage is also a set of ideas, feelings, and responses trans-
ferred from past to future generations.

The Polish Constitution guarantees the freedom to use cultural assets. If the
Constitution permits the use of cultural assets — including customs as their
intangible element — this freedom should be taken into account when inter-
preting any regulations other than the Constitution. Other legal provisions,
including administrative or penal laws, cannot prohibit it.

Such a conclusion can also be derived from Article 35 of the Polish
Constitution. Its Section 1 provides that the Republic of Poland shall assure to
Polish citizens who are members of national and ethnic minorities the free-
dom to preserve and develop their language, customs, and traditions, as well as
to develop their own culture. Under Article 35(2) of the Constitution, national
and ethnic minorities have the right to establish their own educational and
cultural institutions, as well as institutions helping to protect religious iden-
tity, and to be involved in resolving matters concerning their cultural identity
(Skrzydlo 2009, 40). The state’s care and protection thus extend to holders of
Polish citizenship who belong to national and ethnic minorities. Poland pro-
vides them with the freedom to preserve and develop their language, customs,
and traditions, and to develop their native culture. This principle is recognised
by international law guaranteeing individual rights, and Poland, as a party to
these treaties, is bound to implement and apply them.

Article 35 of the Constitution not only prohibits public authorities from
undertaking any unilateral assimilation efforts in relation to national and eth-
nic minorities, but also guarantees their distinctness, which is to be strength-
ened. The right to safeguard customs and traditions, and to develop cul-
ture, is an aspect of that distinctness. It must be concluded, therefore, that
the Constitution pledges the right to preserve customs and traditions and to
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develop culture to every citizen?, including the members of national and eth-
nic minorities. The constitutional act does not include any reservations such as
‘unless stipulated otherwise by this Act), ‘the limits of these freedoms shall be
determined by a separate act, or the equivalent.

3 International Law

The significance of culture to local, national, and international communities
is reflected in a number of international treaties to which the Republic of
Poland is a party. One example is the UNESCO Convention on the Protection
and Promotion of the Diversity of Cultural Expressions, adopted in Paris on
20 October 20052 and ratified by Poland on 19 July 20074 Its preamble contains
statements in which UNESCO, which convened for its 33rd session in Paris from
3 to 21 October 2005, declares cultural diversity is inherent to humankind, con-
stitutes a shared heritage, and should be respected and protected for the good
of all. It creates a rich and varied world, expanding opportunities for choice
and laying the foundations for the flourishing of human abilities and values,
and is therefore a chief driving force of the continued and sustainable develop-
ment of communities, peoples, and nations. The preamble also declares that
cultural diversity, flourishing under conditions of democracy, tolerance, social
justice, and mutual respect among nations and cultures, is necessary for peace
and safety at the local, national, and international level. It also emphasises the
need to ensure adequate protection and promotion of culture.

The UNESCO Convention for the Safeguarding of the Intangible Cultural
Heritage, adopted in Paris on 17 October 2003° and ratified by Poland on
8 February 2015, has a title that clearly defines the safeguarding of intangible
cultural heritage as its object. The UNESCO General Conference, which met for
its thirty-second session in Paris between 29 September and 17 October 2003,
referred to the existing international legal instruments on human rights,
stressed the far-reaching interdependence between intangible and material
cultural heritage and natural heritage, and pointed to serious hazards such as
the degradation, extinction, and destruction of intangible cultural heritage if

2 The meaning of the term ‘habit’ is narrower than of ‘custom’. However, ‘tradition’ comprises
all customs that designate this concept.

3 The UNESCO Convention on the Protection and Promotion of the Diversity of Cultural
Expressions, below.

4 Q] No. 215, item 1585.

The UNESCO Convention for the Safeguarding of the Intangible Cultural Heritage; see below.

6 O] No. 172, item 1018.

ut
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resources are unavailable to protect it. The Conference also underlined the
invaluable role of intangible cultural heritage as a factor of bringing people
closer, and in promoting sharing and mutual understanding.

Article 2(1) of the UNESCO Convention defines ‘intangible cultural heritage’
as practices, views, messages, knowledge, and skills, as well as the associated
instruments, objects, artifacts, and cultural spaces that communities, groups
and, in some cases, individuals recognise as parts of their cultural heritage.
This intangible cultural heritage, passed down through generations, is con-
stantly recreated by communities and groups in their relationships with the
surroundings, nature, and history, and provides them with a sense of identity
and continuity, thus contributing to an enhanced respect for cultural diversity
and human creativity. For the purposes of the Convention, attention is focused
on intangible cultural heritage that conforms to existing international human
rights instruments and meets the requirements of mutual respect among com-
munities, groups, and individuals as well as the principles of sustainable devel-
opment. Article 2(2)(c) expressly lists customs, rites, and festive rituals among
intangible cultural heritage.

Culture is a protected value in the European Union as well. Article 22 of
its Charter of Fundamental Rights of 14 December 20077 states that the EU
respects cultural, religious, and linguistic diversity. This provision lays the
foundations for protecting cultural diversity in the European Union. Its impor-
tance, and a declaration of its protection, are additionally adumbrated in
Article 167()1) of the Treaty on European Union of 7 February 19928, accord-
ing to which the EU shall contribute to the flourishing of the Member States’
cultures while respecting their national and regional diversity and emphasis-
ing the significance of the shared cultural heritage. This regulation is note-
worthy in designating not only national, but also regional cultures as assets
(Waluch 2004, 27—-46; Bak 2007, 89—95; Krzysztofek 1997, 15).

Article 27 of the International Covenant on Civil and Political Rights
(ICCPR), adopted in New York on 19 December 1966 and approved by Poland
on 3 March 19779, stipulates that members of ethnic, religious, or language
minorities cannot be deprived of the right to their own cultural life, the pro-
fession and practice of their religion, and the use of their own language with
other members of their group. As in Article 35 of the Polish Constitution, this
provision guarantees the rights of ethnic, religious, or language minorities to
preserve their cultural life, including their customs. Since minorities enjoy such

7 EU Q] 2007. 303. 1.
8 0] 2004, No. 90, item 864/2.
9 OJ No. 33, item 167.
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a right, the majority holds it as well. The ICCPR guarantees the protection of
minority rights, since these social groups, due to their numbers, are especially
liable to discrimination and the denial of their distinct character. The protec-
tion applies to minorities regardless of the citizenships of their members.

Every person’s right to take part in cultural life is stated explicitly in
Article15(1)(a) of the International Covenant on Economic, Social and Cultural
Rights, adopted in New York on 19 December 1966 and ratified by Poland on
3 March 1977.10 Its State Parties recognise the right of all persons to participate
in cultural life.

4 Domestic Law

Poland’s Act on National and Ethnic Minorities and Regional Language of
6 January 2005!! sets out the rules for preserving and developing the cultural
identity of national and ethnic minorities and of regional languages, as well as
the methods of implementing the principle of equal treatment regardless of
ethnic origin, the tasks and competences of government administration and
local government authorities in these areas (Article 1). Under Article 2(1) and
(2) of the Act, a national minority is a group of Polish citizens who meet all of
the following conditions: they are less numerous than the remaining part of
Poland’s population; they differ materially from the remaining citizens in their
language, culture, or tradition, which they seek to preserve; they are aware
of their own historical national community and oriented towards its expres-
sion and protection; their ancestors have lived in the territory of present-day
Poland for at least one hundred years; and they identify with a nation organ-
ised in a state of its own. The following national minorities are recognised:
Belorussian, Czech, Lithuanian, German, Armenian, Russian, Slovak, and
Jewish. Article 2(3) and (4) of the Act define an ethnic minority as a group of
Polish citizens who meet all of the following conditions: they are less numer-
ous than the remaining part of Poland’s population; they differ materially
from the remaining citizens in their language, culture, or tradition, which they
attempt to preserve; they are aware of their own historical national commu-
nity and oriented towards its expression and protection; their ancestors have
lived in the territory of today’s Poland for at least one hundred years; and they
do not identify with a nation organised in a state of its own. The following eth-
nic minorities are recognised: Karaites, Lemkos, Roma, and Tartars.

10 O] No. 38, item 139.
11 The uniform text: OJ 2005, No. 17, item 141, ‘the National and Ethnic Minorities Act’.
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Pursuant to Article 18(1) of the Act, public authorities are obliged to take
appropriate measures to support activities intended to protect, safeguard,
and develop a national and ethnic minority’s cultural identity; accordingly,
they cannot suppress customs existing within such minorities. National and
ethnic minorities have the right to maintain their customs, as guaranteed
by Article 35(1) of the Polish Constitution. This entitlement also arises from
Article 18(1) of the National and Ethnic Minorities Act, since public authorities
are bound to assist these minorities in preserving their traditions (including
customs). Moreover, Article 5(1) of the National and Ethnic Minorities Act pro-
hibits the use of measures designed to assimilate minorities if such measures
are applied against their will. Penal law provisions therefore cannot be used to
compel members of national or ethnic minorities to abandon the cultivation
of their customs.

The National and Ethnic Minorities Act applies only to members of such
minorities who are Polish citizens, and not to national or ethnic minorities
not enumerated in the Act. If a custom displaying features of a prohibited act
exists within the culture of a national or ethnic minority to which the provi-
sions of the Act do not apply, that group must seek grounds for its actions in
other regulations.

An a minore ad maius interpretation of the Act suggests that if citizens
belonging to national or ethnic minorities are entitled to preserve their cul-
ture, including customs, then the remaining citizens are all the more entitled
to exercise this right.

5 Conclusion

The norms of the Polish Constitution, Poland’s Act on National and Ethnic
Minorities, and international law all protect existing customs as parts of intan-
gible cultural heritage, while the enjoyment of cultural assets is a universally
acknowledged right of every human being. By allowing conduct in compliance
with existing customs, the legislator refers to their content. The objective scope
of the right to cultivate customs undoubtedly goes beyond the cultural herit-
age of the Polish nation. The right also applies to national or ethnic minorities.
Thus, its scope is very extensive.

This leaves considerable freedom. No clear limits are set to this right, how-
ever, particularly under international law. It may be liable to abuse by those
who, for any reason, choose Poland for their permanent residence. Their cul-
ture, especially their customs, may differ significantly from our values and may
conflict with legal norms, particularly those of the penal law. This paper is
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therefore a contribution to an ongoing discussion, especially concerning the
introduction of a general proviso that customs must conform to the funda-
mental values of our country and the principles of our legal system.

In order to propose specific mechanisms for addressing the issue of cus-
toms cultivated by foreigners who may arrive in Poland, the extent of this right
should first be defined. Only then can it be restricted. The foregoing discussion
is thus intended as a contribution to further debate. It can be noted, however,
that the right to cultivate customs, including by incoming populations, is very
extensive and already guaranteed in constitutional law. It may therefore be
expected that this right will need to be limited in future; continued discussion
of the problem may answer the question of how far-reaching such restrictions
should be, in both subjective and objective terms. Appropriate mechanisms
should be in place in the near future, to be applied when needed.
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Digitalisation of Cultural Assets as a Determinant
of Cultural Heritage Protection

Digital Access to Knowledge About Historic Monuments:
Technological Challenges and Cybersecurity

Dominika Skoczylas

Abstract Institutions tasked with the protection of cultural heritage are making
increasing use of information and communications technologies to enhance access
to information about cultural assets. The digital transformation paves the way for
changes intended to broaden access to information about historic monuments, while
rolling out innovative and varied tools for this purpose. At present, they include both
advanced digitalisation and artificial intelligence systems.

It is my intention to identify how digital transformation affects the digitalisation
of cultural assets and the modernisation of digital services provided by institutions
charged with the protection of cultural assets. The digital accessibility of knowledge
about historic monuments also needs to be addressed. The digitalisation of cultural
assets is now a determinant of cultural heritage protection. This analysis, however,
leads to the issue of cyber security. Legal and technological systemic instruments
that are robust against cyber risks need to be implemented to ensure the continued
and secure processing and management of datasets on historic monuments. In this
connection, Commission Recommendation (EU) 2021/1970 of 10 November 2021 on
a common European data space for cultural heritage, as well as national programmes
concerning the digitalisation and accessibility of digital cultural assets, should be
reviewed. The research method involves an analysis of fundamental legal acts with

reference to specialist literature.

Keywords cybersecurity — digitalisation — digital accessibility — protection of

cultural heritage — historic monuments

1 Introduction

Globalisation and prevailing cosmopolitan attitudes can be said to contrib-
ute to the fading of national identities and, with them, traditions, culture, or
customs recognised by communities and passed down through generations.
This is especially worrying insofar as it may promote anti-axiological models
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connected to processes of dehumanisation and a rejection of respect for cer-
tain attitudes and cultural assets. Nevertheless, some advantages of interna-
tional integration should be noted, including more intense competition in the
service market, the possibility of unlimited interpersonal communication,
and the application of state-of-the-art information and communications tech-
nologies. In other words, a cosmopolitan attitude does not rule out respect
for cultural achievements. As noted by J. Nikitorowicz: ‘Someone seeing and
interpreting the world in heterologous terms is capable of combining citizen-
ship and national, state, European, or civilisational patriotism while regard-
ing cosmopolitanism as the idea of equal goodwill towards all native lands’
(Nikitorowicz 2017, 32). Cultural assets are national treasures and must there-
fore be protected by the state and its citizens and, as civilisational assets, by
every human being.

The protection of cultural assets is connected to the notion of cultural herit-
age, that is, ‘the part of old cultural assets found valuable by successive genera-
tions that have survived to the present as a result’ (Kobylinski 2011, 22). Special
protection applies both to so-called tangible assets (objects that are a material
expression of human creativity) and intangible assets (spiritual and intellectual
heritage, for example traditions, rituals, or language) (Frankiewicz 2012, 12—13).
The significance of national heritage is emphasised in the Polish Constitution!.
Its preamble states: ‘We, the Polish Nation — all citizens of the Republic [...]
beholden to our ancestors [...] for our culture rooted in the Christian heritage
of the Nation and in universal human values, recalling the best traditions of
the First and the Second Republics, obliged to bequeath to future generations
all that is valuable from our over one thousand years’ heritage [...]' This clearly
substantiates the protection of cultural assets by both state institutions —
as further stressed in Article 5 of the Constitution (‘The Republic of Poland
shall [...] safeguard the national heritage’) — as well as by the citizens them-
selves. The state is additionally obliged, under Article 6 of the Constitution,
to create conditions for the dissemination of, and equal access to, cultural
assets regarded as the source of the Polish nation’s identity, survival, and
development. There can be no doubt that ‘cultural heritage requires memory’
(Silverman and Ruggles 2007, 12) — not only architectural (maintenance, res-
toration, and construction work), but also digital. The digitalisation of cultural
assets is now a determinant of cultural heritage protection. Information and
communications technologies help to modernise the digital services provided
by those engaged in the protection of cultural assets. Moreover, the means

1 The Constitution of the Republic of Poland of 2 April 1997 (O] No. 78, item 483 as amended),
‘the Polish Constitution’.
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of public communication enable digital access to information about historic
monuments, including for disabled people. They help to categorise and inten-
sify efforts to protect cultural assets. Nonetheless, it is necessary to implement
tools that are secure against cyber risks and will ensure the continued process-
ing and management of datasets on historic monuments.

The digitalisation of cultural assets and digital access to knowledge on
historic monuments are discussed here. This analysis will help to determine
certain assumptions concerning the digitalisation of, and digital access to,
cultural assets, and to identify principles for protecting digital cultural herit-
age resources against cyber threats. This study corroborates that the digitali-
sation of cultural assets is now a determinant of cultural heritage protection;
therefore, the cybersecurity of information and communications technol-
ogy (ICT) systems and tools used to process and provide access to datasets
on cultural assets is a prerequisite for the digital availability of knowledge
about historic monuments. Commission Recommendation (EU) 2021/1970 of
10 November 2021 on a common European data space for cultural heritage?, as
well as national programmes concerning the digitalisation and availability of
digital cultural assets, are reviewed. The research method of choice is an anal-
ysis of major legislation based on specialist literature.

2 Digitalisation of Cultural Assets

Assuming that the protection of cultural heritage concerns both present
and future generations, the issue of digitalisation (that is, the conversion of
resources from analogue into digital format)? of cultural assets is worth con-
sidering. State-of-the-art information and communications technologies may
make information about historic monuments more accessible (cognitive
objectives), but may also facilitate the so-called restitution of cultural assets.
This applies in particular to monuments, that is, immoveable or moveable
assets, their parts or ensembles, made by people and relating to their activ-
ities, which are evidence of past eras or events and whose preservation is in
public interest due to their historic, artistic, or scientific value*. The digitalisa-
tion of cultural assets is in principle viewed positively, although sceptics point
out that ‘electronic information and communications techniques are indeed

2 EU O] No. 401, item 5, ‘the Commission Recommendation (EU) 2021/1970".

3 Cf. Article 3(5) of the Commission Recommendation (EU) 2021/197.

4 Cf. Article 3(1) of the Act on the Protection and Care of Historic Monuments of 23 July 2003
(O] 2024, item 1292).
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useful instruments [...], yet they should not inculcate passive attitudes and
behaviours involving solely or nearly exclusively electronic messages instead
of an immediate experience of aesthetic impressions [...]" (Affelt 2011, 156).
Electronic means of communication are, of course, effective media for infor-
mation about cultural assets, allowing for an appropriate classification (spec-
ification) of information and processing of associated data. Digitalisation can
be said to emphasise ‘the order of propagating and making available national
cultural assets’ implied by the Polish Constitution, which undoubtedly ‘serves
the public interest’ (Frankiewicz-Bodynek 2021, 305).

Purely technological aspects are among the advantages of e-sets. System
capacity, integrated registers, and automated operation make data gathering
more effective. In order to ensure reliable and secure information processing,
the conditions of access to registers and cybersecurity rules need to be defined
accurately. There are extensive opportunities to use new cloud-computing
technologies or to apply advanced ICT tools. The Internet of Things (IoT),
machine learning, and artificial intelligence systems have dramatically
reshaped thinking about the innovativeness or interoperability of services (Lee
and Trimi 2021, 14). Digitalisation is an effective tool for supporting the protec-
tion and restitution of national cultural assets. The digitalisation of museum
collections and the increasing availability of auction catalogues help to trace
cultural assets lost chiefly as a result of armed conflicts®.

The social significance of the digitalisation of cultural heritage can be seen
in many ways. First, its significance stems from the need to preserve informa-
tion about cultural assets subject to threats (destruction), whether natural or
caused by human activity. As important is the ‘effective advantage to be taken
of the cultural heritage’s potential for economic and social development’
(Meshcheryakova and Zueva 2023, 1). Information and communications tech-
nologies also help to digitally reconstruct historic monuments. The achieve-
ments of artificial intelligence and algorithm-based processes are crucial in
this respect. In addition, art that was previously accessible only to a select few
has become a universal, inclusive good. This inclusivity forms part of the trend

5 Pursuant to Article 2(2) of the Restitution of National Cultural Assets Act of 25 May 2017 (O]
2019, item 1591), the restitution of a cultural asset by the Republic of Poland means actions
taken by state authorities or other public finance organisations to have recovered or returned
a cultural asset lost by a Polish citizen, legal person, or organisation seated in the Republic
of Poland, or by an entity established under the laws of a foreign state engaged in the pro-
tection or propagation of Polish national heritage, or a cultural asset located, at the time of
loss or at a later date, in the Republic of Poland, or to whose return the Republic of Poland is
empowered by force of international law, European Union law, or the laws of foreign states;
or cultural assets taken out of the Republic of Poland in violation of the law.
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towards digital accessibility for people with special needs®. Owing to the dig-
italisation of cultural heritage, public administration authorities, museums,
art galleries, scientific and cultural organisations, and even private individuals
can exhibit their collections online, arrange virtual exhibitions, and thereby
encourage wider exploration of cultural assets. The cognitive potential of the
online environment is extraordinarily extensive, for instance, through the use
of virtual reality tools as an alternative to traditional museum visits or sight-
seeing in person (Gervasi et al. 2022, 500). In other words, the importance of
so-called e-tourism grows, with e-tours a result of e-availability of cultural
assets.

However, digital accessibility also constitutes a particular challenge. Poland’s
2019 Act on the Digital Accessibility of Websites and Mobile Applications of
Public Entities” sets out the conditions for digital accessibility of the websites
and mobile applications of public entities. It is emphasised, first of all, that
accessibility consists in ensuring: functionality (users can take advantage of all
the functions offered)®, compatibility (a website or application is capable of
working with as much software as possible, including tools and programmes
assisting the disabled)?, perceivability (users can perceive content through
hearing, sight, or touch)!?, and comprehensibility (users can understand the
content and the manner of its presentation)!’. The remaining requirements
include the so-called accessibility statement!? and the provision of alterna-
tive access to parts of a website or mobile application!3. P. Swital stresses ‘the
development of new technologies and the universal use of the internet may
help to include persons with limited capacities for motion’ (Swital 2023, 219).

6 Article 2(3) of the Act Ensuring Accessibility to People with Special Needs of 19 July 2019
(OJ 2022, item 2240 as amended) defines a person with special needs as someone who,
due to their internal or external characteristics or to circumstances they find themselves
in, must take extra actions or means to overcome barriers in order to take part in different
areas of life on equal footing with others.

7 The Digital Accessibility of Websites and Mobile Applications of Public Entities Act of
4 April 2019 (O] 2023, item 1440); ‘the Digital Accessibility Act.

Cf. Article 4(4) of the Digital Accessibility Act.
Cf. Article 4(6) of the Digital Accessibility Act.
10  Cf Article 4(9) of the Digital Accessibility Act.
11 Cf Article 4(11) of the Digital Accessibility Act.

12 Pursuant to Article 10(1) of the Digital Accessibility Act, a public entity shall prepare a
digitally available declaration of accessibility for each language version of its website or
mobile application in the language to which it applies.

13 Pursuant to Article 7(2) of the Digital Accessibility Act, alternative access involves, inter
alia, provision of a telephone or mail contact, contact by electronic means or via a sign
language interpreter or other type of interpreter if the public entity provides such an
option.
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The above requirements also provide a model of conduct for entities digitising
cultural assets and providing online access to resources and information about
historic monuments. Importantly, adapting websites to the requirements of
digital accessibility entails organisational, technological, and legal action on
the part of internet portal administrators. These enable the principle of equal
treatment of all potential users of cultural asset e-resources to be realised
(Skoczylas 2022, 130). The protection of digital cultural heritage resources is
also of interest. Digital culture is a key component of Poland’s national devel-
opment strategy and of the European Union’s policy on digital transformation
and the protection of cultural heritage.

3 The Legal Foundations of Cultural Asset Digitalisation

Digital transformation has contributed to enhancing the accessibility of infor-
mation about cultural assets. Digital services open up new opportunities, and
the digitalisation of cultural heritage resources supports educational, restitu-
tion, and reconstruction efforts. Digitalisation can be said to have given rise
to a new type of digital cultural heritage. Moreover, it provides fast and easy
access to data processed in ICT systems. It should be also noted that ‘the pol-
icy of digital conservation is to secure a long-term future of digital heritage
[...] (Erturk 2020, 109). It is therefore unsurprising that the innovation of dig-
ital services, digitalisation, and the protection of digital cultural heritage are
reflected in EU and national programmes that set standards for cultural asset
protection.

Commission Recommendation (EU) 2021/1970 of 10 November 2021 on a
common European data space for cultural heritage deserves special attention.
Recital 1 states that ‘digital technologies offer more effective tools to cultural
heritage institutions with which they can digitise cultural heritage assets and
reach broader audiences’ The postulate is thus advanced of unlimited acces-
sibility and reuse of cultural assets by the culture, creative, and tourist sec-
tors. The promotion of an inclusive, transparent, and open digital environ-
ment of secure, interoperable digital technologies and services available to
all, human-centred and based on fundamental rights, is among the primary
objectives of the EU policy programme ‘Path to the Digital Decade’, designed
to track progress until 2030.14

14  Cf Article 3(1) of the decision of the European Parliament and of the Council (EU)
2022/2481 of 14 December 2022 instituting the policy programme ‘Path to the Digital
Decade’ until 2030, EU O] No. 323, item 4.
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The European Union has noted that information and communications tech-
nologies played an important role during the COVID-19 pandemic, includ-
ing access to cultural assets. The need to create a European digital ecosys-
tem across a variety of public areas and sectors is increasingly emphasised?®.
Commission Recommendation (EU) 2021/1970 highlights the role of cultural
heritage as the key part of cultural tourism. Cultural heritage is reaffirmed as
part of European identity and a major factor contributing to the development
of the European economy (recital 4 to Commission Recommendation (EU)
2021/1970). The digitalisation and electronic provision of information about
cultural assets, however, require appropriate ICT and system tools, as well as a
thorough assessment of potential threats to digital resource processing.

Some undoubtedly beneficial aspects of digital transformation can be noted
in the application of various digital technologies that help automate mech-
anisms for processing data about cultural assets, for instance by organising
access to resources. Tools such as 3D technology, artificial intelligence systems,
cloud computing, and virtual and expanded reality have, as indicated in recital
8 to Commission Recommendation (EU) 2021/1970, brought ‘unprecedented
opportunities for digitisation, online access and digital preservation’ while
enabling ‘innovative forms of artistic creation’, ‘opening up new ways of dig-
itally engaging with and enjoying culture content, and ‘automatically iden-
tifying cultural goods that are illicitly trafficked’ Digitalisation fosters action
to protect and conserve cultural assets. It is an integral part of research and
conservation. In particular, accurate data analysis and interpretation allow
for information and knowledge sharing among the institutions charged with
the protection of cultural assets or monument reconstruction (Kotulski and
Kotulska 2023, 75). The digitalisation of cultural assets determines the protec-
tion of cultural heritage in several dimensions: socio-economic, information
(cognitive), reconstruction-conservation, restitution, and purely touristic.

Asfar as the Polish legal order is concerned, the National Institute of Cultural
Heritage plays a crucial role in the protection of cultural heritage situated in the
Republic of Poland. This state cultural institution provides specialist (expert)
support for the Ministry of Culture and National Heritage and other institu-
tions engaged in the protection and conservation of historic monuments. The
range of the National Institute of Cultural Heritage’s duties includes the crea-
tion, dissemination, and implementation of standards for historic monument
documentation, research, conservation, and digitalisation; the maintenance

15 See the communique of the Commission to the European Parliament, the Council, the
European Economic and Social Committee, and the Committee of Regions ‘Digital
Compass for 2030: the European Way for the Digital Decade’, COM(2021) 118 final.
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of a digital data system about cultural heritage, including geolocation details;
and the digitalisation and provision of data on historic monuments in order to
promote the values they carry. The National Institute of Cultural Heritage also
undertakes IT projects; implements technological changes to the processes of
digitalising and documenting historic items; coordinates the gathering, stor-
age, and provision of digital data; sets standards; fosters digitalisation initia-
tives in monument conservation; provides training for cultural institution staff
on the digitalisation of immovable objects; and promotes digital resources!.

The Competence Centre for the Digitalisation of Monuments coordinates
and implements technological changes in the digitalisation and documenta-
tion of historic items, including the processing of digital data. The Centre not
only contributes to the dissemination of knowledge about historic monuments,
but also supports conservation efforts and fosters the digital competences of
personnel at cultural institutions. It also creates the so-called central database
on historic monuments, ensures taking of digital inventories of historic monu-
ments of key significance to the protection of cultural heritage, and develops a
set of good digitalisation practices for those documenting historic architecture
and architectural details and fittings by means of digital methods!”.

A few words should now be devoted to a key project of the National Institute
of Cultural Heritage, the Zabytek.pl website, which is an online repository of
information about Polish historic monuments. The platform contains docu-
ments, historic monument descriptions, current and archive photos, as well as
3D models of objects. This repository can be seen as an innovative undertaking
in the digitalisation of cultural assets. We are indeed witnessing the digitali-
sation of culture. It should be remembered that, beside purely technological
issues, the means of electronic communication ‘have opened up the borders
between art disciplines, with attention gradually shifting to the process, par-
ticipation, interaction, and dialogue’ (Rutten 2018, 2). It should be reaffirmed
here that the digitalisation of cultural assets is also related to the needs of the
information society, for which universal access to information is a fundamen-
tal value.

Some interesting solutions are suggested in The Strategy for the Social
Capital Development (Cooperation, Culture, Creativity) 2030'8. Special atten-

16 Cf. § 5 of the Statutes of the National Institute of Cultural Heritage, an appendix to the
ruling of the Minister for Culture and National Heritage of 17 May 2024 establishing the
statutes for the National Institute of Cultural Heritage, Dz.Urz.MKiDN.2024.59.

17  Competence Centre for the Digitalisation of Monuments, website available at: https://
nid.pl/centrum-kompetencji-ds-digitalizacji-zabytkéw/ [accessed 17 Sept. 2024].

18  Resolution 155 of the Council of Ministers dated 27 October 2020 to adopt ‘A Development
Strategy for Social Capital (Cooperation, Culture, Creativity) 2030’, M.P. 2020 item 1060.
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tion should be paid to the specific aim in the strategy of reinforcing the role of
culture in building civic identity and attitudes. This comprises the following
priorities: creating conditions and building competences for a stronger partici-
pation in culture; the protection of cultural heritage; collecting and preserving
works of culture; digitalisation, digital reconstruction, and the presentation of
cultural assets; reinforcing civic identities and attitudes through culture; and a
more intense promotion of Polish culture abroad.

With regard to digitalisation, digital reconstruction, and access to cultural
assets, the Strategy proposes actions involving the digitalisation and reuse of
digital resources (for example museum, library, historic, or archival resources)
for popularisation, education, research, and commercial purposes, as well as
more intense efforts to develop digital competences and knowledge of good
practices. The need is also noted to build central points of access to cultural,
scientific, and administrative resources, and to implement a systemic model of
online archiving in Poland. The possibility of reusing the data of cultural insti-
tutions is presented as a decisive factor. Open information resources should be
complete, up to date, technologically neutral, machine-processable, accessible
without licensing restrictions, and provided in open file formats. It must be
admitted that ‘the opening of public information resources to broader access
and reuse’ (Sakowska-Baryta 2022, 107) is a positive legal, technological, and
financial development, as it envisages non-discriminatory and, in principle,
free-of-charge access to digital data while ensuring copyright protection. The
detailed rules on data openness, and the rules and procedures for access to
and the provision of public sector information for reuse, are set out in Poland’s
Open Data and Reuse of Public Sector Information Act!®.

Digital technologies can help to improve environmental conditions and
contribute to a more effective implementation of the concept of sustainable
development. Recital g to the Commission Recommendation (EU) 2021/1970
notes that ‘cultural heritage assets digitised in 3D can be a source of relevant
knowledge on climate-related impact, adaptation and resilience’ The role of
technology in ‘supporting preventive conservation of cultural heritage monu-
ments, buildings, and sites’ is underlined as well. There is no doubt that digital-
isation brings measurable benefits to the protection of cultural heritage and to
the digital availability of knowledge about historic monuments.

19 Act on Open Data and the Reuse of Public Sector Information of 11 August 2021, O] 2023,
item 1524.
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4 Protecting Digital Cultural Heritage Resources —
Cybersecurity Policy

With the digitalisation of cultural assets comes a need for more intensive efforts
to protect the resulting digital resources against cyber threats. Yet determining
standards for cybersecurity policy remains a challenge. There are growing num-
bers of cyber threats?® that may have serious consequences for data processing
(including unauthorised modification or destruction), restrict access to infor-
mation (malware such as viruses, spy software, Trojan horses), and disrupt the
operation of ICT infrastructure (networks, systems, Internet platforms). Thus
cybersecurity has become a necessary component of digitalisation. Ensuring
subjective and objective protection, achievable through the introduction of
cybersecurity policies, is a prerequisite for the security of digitised cultural
asset resources. Recital 12 to Commission Recommendation (EU) 2021/1970
states that the effective protection of digital resources requires organisational,
technical, and financial action. Protection should cover key resources, such as
the most commonly visited historic monuments, and to objects regardless of
their stage of digitisation. Ultimately, such protection entails the creation of
an integrated cybersecurity system that defines the scope of responsibilities
of entities charged with ensuring the digital accessibility of knowledge about
historic monuments, as well as preventive and follow-up actions related to
cybersecurity (Skoczylas 2023, 65—66).

The protection of digital resources on the macro scale must be under-
stood as a set of actions necessary to locate, represent, use, and explain digital
resources in the future?!. Three key points of cybersecurity need to be high-
lighted, namely: the preparation of an all-round and forward-looking digital
strategy; the application of advanced digital technologies to ensure a more
effective process of cultural-asset digitalisation and the protection of digital
resources; and the assurance of transnational (European) accessibility, interop-
erability, and reuse of data. Undeniably, the security of digitalisation depends
on ensuring ‘the performance and reliability of all components involved in
data processing and storage’ (Eckert and Waidner 2019, 266). These consider-
ations suggest that cybersecurity policies should be based on digitised actions

20 In line with Article 2(8) of the Regulation of the European Parliament and of the
Council (EU) 2019/881 of 17 April 2019 on the ENISA (the European Union Agency for
Cybersecurity), cybersecurity certification for ICT technologies, and repealing Regulation
(EU) 526/2013 (the Cybersecurity Act), EU O] No. 151, item 15, a cyber threat means any
potential circumstances, events, or actions that may harm, cause interference with or oth-
erwise adversely affect IT networks and systems, their users, and others.

21 Cf. Article 3(7) of the Commission Recommendation (EU) 2021/197.
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intended to ensure the resilience of information systems to actions violating
the confidentiality, integrity, availability, and authenticity of processed data
and the related services offered by these systems — consistent with the legal
definition of cybersecurity in Poland’s National Cybersecurity System Act?2.

Commission Recommendation (EU) 2021/1970 clearly indicates that
advanced digitalisation and the protection of digital cultural assets requires
the implementation of a long-term digital strategy for cultural heritage.
Defining technological conditions of digitalisation is also important, in par-
ticular through the use of 3D technology, artificial intelligence, extended
reality, or cloud processing?3. These actions are assumed to contribute to the
realisation of the digital strategy’s objectives (the criteria set out in Article 6
of Commission Recommendation (EU) 2021/1970)2*. Ensuring digital access
to knowledge about historic monuments clearly requires a balance between
innovative technological solutions and the limitations and threats present
in cyberspace (Smotucha 2024, 103). Collaboration between cultural institu-
tions, the tourism sector, educational organisations, and public administra-
tion authorities is also important, both at national and international levels.
It is no coincidence that the European Union has suggested guidelines on a
common European data space for cultural heritage, particularly as part of pro-
moting sustainable cultural tourism and assisting in identifying cultural assets
involved in illicit trade?5. Cybersecurity policy can thus contribute to the shar-
ing of digital content (by providing digitised resources), data reuse, and the
restitution of cultural assets.

5 Conclusion

The current digitalisation of cultural assets is a determinant in the protection
of cultural heritage. Ensuring the cybersecurity of ITC systems and tools used
to process and provide datasets on cultural assets is a prerequisite for the digital
accessibility of knowledge about historic monuments. This requires the imple-
mentation of legal and technological systemic tools that are robust against

22 Cf. Article 2(4) of the National Cybersecurity System Act of 5 July 2018, OJ of 2024, items
1077, 1222.

23  Cf. Articles 4 and 5 of Commission Recommendation (EU) 2021/197.

24 By 2030, Member States should have digitised in 3D all historic monuments and items of
cultural heritage that are jeopardised, as well as 50 per cent of the most visited historic
monuments, buildings, and cultural and cultural-heritage objects. By 2025, 40 per cent of
these targets should have been digitised.

25  Cf. Article 17 of Commission Recommendation (EU) 2021/197.
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cyber threats. Advanced digitalisation increases the availability of information
on cultural assets, constituting an important element of sustainable cultural
tourism, and supports the postulate of equal access to information for people
with special needs. A further advantage of digitalisation is the possibility of
preserving information about cultural assets exposed to risks, enabling their
reconstruction in the future. It also supports socio-economic development.
Moreover, by creating repositories of knowledge, it may assist in the restitu-
tion of cultural assets. It is therefore unsurprising that questions of restitution
feature in national programmes concerning the digitalisation and accessibility
of digital cultural assets.

Commission Recommendation (EU) 2021/1970 of 10 November 2021 on a
common European data space for cultural heritage is a crucial instrument in
this regard. It must be stressed that the implementation of advanced digital
technologies, ensuring the availability, interoperability, and reuse of data on a
European transnational scale, implies the need for effective processes of dig-
italisation as well as the protection of digital resources. This again raises the
question of comprehensive cybersecurity, and of organisational, legal, techno-
logical, and financial measures. These necessary undertakings underscore the
need to protect against cyber risks, as well as the principles of responsibility
and the duties of those administering digitised cultural assets.
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Accessibility of Cultural Institutions to Person with
Special Needs

Pawet Swital

Abstract Cultural institutions can be seen to be adapting to the requirements of reg-
ulations on accessibility. These regulations oblige public entities to meet minimum
standards of architectural, information, and communication accessibility. Although
they are not directed specifically at cultural institutions, they have contributed to
changes in institutions’ organisational and operational arrangements. The ambiguity
of the regulations creates difficulties of interpretation and of meeting the legal stand-
ards imposed on institutions. This paper analyses legal regulations concerning the
architectural, digital, information, and communication accessibility of cultural insti-
tutions. It also addresses the determination of the entities to which these regulations
are directed, the guidelines to be followed by cultural institutions, and the objective
scope of the regulations.

Keywords persons with disabilities — special needs — accessibility — barrier —
culture — universal design

1 Introduction

The States Parties to the United Nations’ Convention on the Rights of Persons
with Disabilities! recognise the right of persons with disabilities to participate,
on an equal footing with others, in cultural life, and shall take appropriate
steps to ensure that persons with disabilities have access to cultural materials;
to television programmes, films, theatre, and other types of cultural activities,
in accessible formats; to places for cultural performances or services, such as
theatres, museums, cinemas, libraries, and tourism services; and, as far as prac-
ticable, to historic monuments and sites of national cultural significance. This
requirement corresponds with legal regulations on ensuring accessibility as
implemented to the national legal order. It is therefore relevant to the Polish
legal system.

1 The Convention on the Rights of Persons with Disabilities, drafted in New York on
13 December 2006 (O] 2012, item 1169 as amended); ‘the Convention on the Rights of Persons
with Disabilities’.
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Accessibility for people with special needs, including persons with disabil-
ities, is a challenge for institutions engaged in cultural activities. This is due,
inter alia, to the role these institutions play in cultural popularisation and edu-
cation, but also to the nature of cultural activities, which should conform to
the constitutional principle of equal access to cultural assets (Mitu$ 2019, 7).
Under Articles 8 and 9(1) of the Organisation and Administration of Cultural
Activities Act of 25 October 1991, ministers, heads of central offices, and local
authorities organise cultural activities by establishing cultural institutions.
Those created by ministers and heads of central offices are known as ‘state cul-
tural institutions’, whereas those established by local authorities are referred to
as ‘local cultural institutions’2

The government programme Accessibility Plus for 2018—2025 identifies the
following barriers to ensuring accessibility: ambiguous and insufficient legal
regulations on building, architecture, public space, and linear infrastructure;
the absence of consistent accessibility standards across the country; a lack
of effective audit mechanisms and a system of sanctions; low awareness of
accessibility requirements; a poor accessibility to internet sites and applica-
tions, and to multimedia materials (films, audio recordings); a poor accessibil-
ity to cultural institutions and events; a lack of personnel qualifications; and
restricted access to information about the accessibility of physical space, the
digital environment, ICT systems, products, and services.? These are probably
the chief barriers to ensuring accessibility for people with special needs.

The accessibility requirement is based, inter alia, on the Act Ensuring
Accessibility for Persons with Special Needs of 19 July 2019.# These regulations
guarantee architectural, digital, information, and communication accessibility,
including with regard to the operation of websites and mobile applications.5
R. Medrzycki points out that if a public entity is unable —particularly for tech-
nical or legal reasons — to ensure architectural, information or communication
accessibility for a person with special needs, it must provide that person with
alternative access (Medrzycki 2021, 174).

It remains the pivotal question whether cultural institutions are open to
adapting to, and implementing, the regulations required to meet the accessi-
bility requirements laid down in law, and whether solutions can be offered to

2 The Organisation and Administration of Cultural Activities Act of 25 October 1991 (OJ 2024,
item 87).

3 The government programme Accessibility Plus 2018—2025, Warsaw 2018, p. 17.

4 The Act Ensuring Accessibility to Persons with Special Needs of 19 July 2019 (O] 2024, item
1411); ‘the Accessibility Assurance Act’.

5 The operation of websites and mobile applications is governed by the Digital Accessibility of
Public Bodies’ Websites and Mobile Applications Act of 4 April 2019 (O] 2023, item 1440).
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ensure accessibility to persons with diverse needs and different types of disa-
bilities. These questions relate to all kinds of activity and to the provision of
accessibility by public entities. Overcoming barriers and ensuring accessibility,
as defined by law, will be a challenge for cultural institutions.

Determining to which group the provisions of the current Accessibility
Assurance Act are addressed is the first challenge. The legislator refers to per-
sons with special needs in the very title of the Act. This concept has not pre-
viously been regulated in domestic law. Article 2(3) of the Act defines people
with special needs as those who, due to external or internal characteristics or
circumstances in which they find themselves, must take extra actions or use
additional means in order to overcome barriers to participation in different
spheres of life on an equal footing with others.® The definition highlights the
need to take extra actions or use additional means in order to overcome barri-
ers. The subjects to whom the Act’s provisions are addressed are not specified
directly; rather, they are defined by reference to ensuring accessibility on an
equal footing with others. Overcoming barriers can also be explained by ref-
erence to special needs. A barrier is defined here as an architectural, digital,
information, or communication obstacle or restriction that prevents or hin-
ders people with special needs from participating in various spheres of life on
an equal footing with others.”

Accordingly, anyone may have special needs depending on their situation
in a given environment. Persons with motor disabilities, deaf or blind persons,
or persons with mental disabilities may be classified as people with special
needs. This group may also include older people, children, pregnant women, or
travellers with luggage. Barriers may also be temporary, for example for some-
one with a broken limb. The notion can therefore be interpreted quite broadly,
which may contribute to problems with ensuring accessibility. The theory of
universal design may be an answer to such a broad approach.

In line with the definition in Article 2 of the Convention on the Rights of
Persons with Disabilities®, universal design means the design of products,
environments, programmes, and services in such a way that they are usable by
all people, to the greatest extent possible, without the need for adaptation or
specialised design. This philosophy envisages reasonable design for all people
living in communities. A single universal model for ensuring accessibility can-
not be grounded in the applicable legal regulations. Customisation and adapt-
ability play an enormous role in each case. When the concept of universal

6 Article 2(3) of the Accessibility Assurance Act.
7 Article 2(1) of the Accessibility Assurance Act.
8 0] 2012, item 1169 as amended.
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design is applied, however, design can be said to allow public spaces, including
cultural institutions, to be used in a way that guarantees accessibility for peo-
ple with special needs.

2 Architectural Accessibility of Cultural Institution Facilities

Efforts to ensure the accessibility of culture to persons with disabilities rely on
universal design (design for everyone) as contemplated by the UN Convention
on the Rights of Persons with Disabilities. This involves designing products,
environments, programmes, and services so they are usable to all people to the
greatest extent possible. Accessibility, achieved for example through universal
design, is a feature of products and services that enables their full and equal
use. This guarantees fair participation in public life, including culture, for all
users.”

Architectural accessibility is the first of these standards. The Accessibility
Assurance Act defines means of ensuring accessibility to people with spe-
cial needs, and the duties of public entities and other entities discharging
tasks financed with public resources. It also amends the Building Code so
that technical requirements address the needs of persons covered by the Act
(Lewoniewski 2019, 100). The minimum requirements provided for by the Act
apply here, including: the provision in buildings of circulation spaces free of
horizontal or vertical barriers; the installation of equipment or the use of tech-
nical means and architectural solutions that allow access to all rooms except
technical rooms; the provision of information about the layout of rooms in a
building at least visually and by touch or voice; the admission of persons enter-
ing a building with assistance dogs; and the provision for people with special
needs of evacuation or another method of rescue.l9 Pursuant to Article 4 of
the Accessibility Assurance Act, public entities are required to remove barriers
and prevent their emergence. A barrier is an architectural, digital, information,
or communication obstacle or restriction that prevents or hinders people with
special needs from participating in various spheres of life on an equal footing
with others.

The designing rules introduced into the Building Code of 7 July 1994" require
appropriate conditions to be ensured for persons with disabilities to use public

9 The Lublin Standards of Culture Accessibility. Available at: https://lublin.eu/kultura
/dostepnosé¢/lubelskie-standardy-dostepnosci-kultury/ [accessed 1 Sept. .2024].

10 Article 6(1) of the Accessibility Assurance Act.

11 Q] 2021, item 2351 as amended.
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facilities and multi- dwelling buildings. This requirement should be under-
stood as guaranteeing a minimum level of adaptation in buildings. Detailed
requirements in this respect are set out in the Minister of Infrastructure’s
Regulation of 12 April 2002 on the technical conditions to be met by buildings
and their location!2. The Regulation specifies the technical conditions to be
fulfilled by buildings and their equipment, their placement on a building plot,
and the development of plots for buildings. With regard to persons with disa-
bilities, it contains provisions on the location of entrance doors and the form
and dimensions of entrance spaces allowing for convenient movement (§ 61).
In public buildings, generally accessible rooms on different floor levels should
be adapted to the movement of persons with disabilities (§ 74). These meas-
ures ensure that persons with disabilities can move around buildings. It is also
crucial that buildings not meeting these requirements are adapted to comply
with the Regulation.

To provide persons with various types of disabilities with the possibility of
active participation in cultural life and contact with cultural assets on an equal
footing with others, the government Programme Accessibility Plus envis-
ages the modernisation and expansion of cultural-institution infrastructure
(including theatres, museums, culture and community centres, and libraries)
on the basis of accessibility standards; and improved accessibility of cultural
objects, including historic ones, by combining tailored architectural solutions
(in consultation with historic monument conservators) with state-of-the-
art technological solutions, information standards, and appropriate support
procedures.

A guide to the culture sector on assuring accessibility was published in
20213 as part of the project entitled SUCCESSIBILITY, intended to coordinate
the government Accessibility Plus programme, co-funded by the European
Union under Action 2.19 of the Operational Programme Knowledge Education
Development 2014—2020. The authors note that it was prepared for people
and institutions in the cultural sector, and for anyone wishing to implement
accessibility in a reliable and reasonable manner, in conformity with the appli-
cable law.!* The guide sets out principles of architectural accessibility achiev-
able through universal design or reasonable improvements.!> Architectural
accessibility also encompasses the accessibility of a building’s immediate

12 O] 2022, item 1225.

13 Guide to the culture sector on assuring accessibility. Available at: https://www.fundusze
europejskie.gov.pl/media/106506/Poradnik_poprawiony.pdf [accessed 1 Sept. 2024].

14 Ibidem, p. 10.

15  Ibidem, p. 35.
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surroundings. The guide and the Programme serve as support for cultural insti-
tutions in ensuring accessibility.

3 The Accessibility of Websites and Mobile Applications

The European Commission decided to harmonise digital accessibility across
the EU in 2012. The result was Directive (EU) 2016/2102 of 26 October 2016 on
the accessibility of the websites and mobile applications of public sector bod-
ies, adopted by the European Parliament after four years of work.1¢ It set mini-
mum accessibility requirements for public sector bodies’ websites and mobile
applications, which are to become ‘more perceivable, operable, understand-
able, and reliable’ These are the so-called four principles of accessibility. The
Directive defines these concepts as follows: 1) operability, as the properties of
a website or application that allow users to take advantage of all its functions;
2) compatibility, as the properties of a website or application that enable it to
operate with as many programmes as possible, including tools and software
aiding persons with disabilities; 3) perceivability, as the properties of a website
or application that allow users to perceive it through hearing, sight, or touch;
4) understandability, as the properties of a website or application that allow
users to understand its content and the manner of its presentation.

As noted by D. Skoczylas, digital accessibility also means ensuring conform-
ity with the requirements of WCAG (Web Content Accessibility Guidelines)
2.1, level AA (Skoczylas 2023, 128). This undertaking is reflected in the Council
of Ministers’ Regulation of 12 April 2012 on the National Interoperability
Framework!?, the minimum requirements for public registers and the exchange
of electronic information, and the minimum requirements for ICT systems.
These standards contain guidelines for the design of websites, online services,
and content published there, so that all users can access them on an equal
footing. This entails website architecture that can also be used by persons with
disabilities, including by means of mobile devices and applications (Marzec
and Pietrasiewicz 2020, 69). Implementing these standards fulfils the duties to
ensure the accessibility of websites and mobile applications.

Declarations of accessibility became legally compulsory in Poland for every
public body website, as of 23 September 2020, and mobile application, as of

16  EU Off. J. L 327 of 2 Dec. 2016.

17  The Council of Ministers’ Regulation of 21 May 2024 on the National Interoperability
Framework, minimum requirements of public registers and electronic information shar-
ing, and minimum requirements of ICT systems, O] item 773.
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23 June 2021. The declaration must describe the site’s or application’s acces-
sibility status. Even if a website is inaccessible, it must still provide a fully
accessible declaration stating that fact. Owners of websites or applications
must, first of all, identify the status of their conformity with WCAG 2.1 AA.
If a website is not fully compliant with the guidelines — which is reportedly
often the case in Poland — non-conformities must be described and any exclu-
sions identified, such as transitional periods provided for by the Accessibility
Assurance Act (for example, for multimedia). If a website is non-conforming,
its non-conformities must be listed and the reasons for them given, such as
conflicts of regulations, a disproportionate financial burden, or exclusions
envisaged by law. In any event, alternative means of access to the contents
must be indicated.

M. Szeroczynska notes that the WCAG 2.1 guidelines are descriptively struc-
tured around four principles, namely, perceivability, operability, understand-
ability, and reliability (referred to as integrity and compatibility in the EU
Directive and the Accessibility Assurance Act, respectively). Each principle is
divided into guidelines, thirteen in total. Operability consists of five guidelines,
understandability three, perceivability four, and reliability one. These thir-
teen guidelines define the fundamental objectives that website or application
authors should pursue so that content is more accessible to users with various
disabilities. The guidelines are not themselves measurable, but provide a gen-
eral framework and objectives to be achieved. For each guideline, so-called
success criteria are then formulated, which are measurable and verifiable
(Szeroczynska 2021, 228). The requirements are subject to sanctions (Nowak
et al. 2024, p. 303). Fines can reach PLN 10,000 for a failure to ensure digital
accessibility or for the absence of an accessibility declaration, and PLN 5,000
for a failure to make improvements over two successive years.

According to a report on digital, architectural, information, and communi-
cation accessibility in public cultural institutions (Konior et al. 2021, 30), based
on a survey of all institutions in Lesser Poland, the 190 institutions surveyed
operated a total of 392 websites. Most declared running one (45%) or two
(36%) websites. The Krakow Festival Bureau stands out, running 35 websites.
Of the 190 institutions, 3% have no websites of their own. A total of 57 (30%)
have at least one website without a declaration of accessibility. Such decla-
rations were not prepared for a total of 86 websites (22%). A clear majority
of the websites that have the declarations (306) are partially nonconforming
(79%). The implementation of mobile applications is another aspect. Public
cultural institutions rarely have them: only 8 (out of 190) stated they have at
least one application. In total, 12 applications were declared, with accessibility
declarations drafted for only 4 of them. Most of those with declarations were
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fully (3 applications) or partly (1 application) compliant with the Accessibility
Assurance Act. This research shows that most websites and applications meet
the legal requirements for ensuring accessibility, although there remain enti-
ties that fail to fulfil this duty.

Diagnosing the causes among addressees remains a major issue. J. Jarczyniska
points out that the aetiology of digital exclusion is complex and involves a vari-
ety of factors: macrosocial (for example, the complete or partial unsuitability
of websites or mobile applications to the needs of persons with disabilities);
psychological (for example, low motivation to use new information and com-
munication technologies and poor digital skills among persons with disabili-
ties); and economic (for example, the excessive costs of purchasing new tech-
nologies and accessing the web) (Jarczynska, 2023, 102). These barriers may
hinder access to cultural institutions. It should be noted that an application
or website which is fully adapted to the needs of persons with disabilities is
impossible. Ensuring compliance with the WCAG standard and applying uni-
versal design principles to websites are therefore important in this respect
as well.

4 Information and Communication Accessibility

Information and communication accessibility means providing people with
special needs with at least the minimum requirements laid down in the
Accessibility Assurance Act, designed and implemented in line with the con-
cepts of universal design or reasonable adjustments, where necessary. With
regard to information and communication accessibility, the Act imposes
a duty to ensure it by: (a) providing support through the communication
aids referred to in Article 3(5) of the Sign Language Act'8, or by providing
remote online access to interpreting services via websites and applications;
(b) installing equipment or other technical means to support people who
are hard of hearing, in particular, induction loops, FM systems, or equip-
ment based on other technologies that assist hearing; (c) providing informa-
tion about a body’s activities on its website in an electronic file containing
machine-readable contents, recording in Polish sign language, and informa-
tion in easy-to-read language; and (d) ensuring communication with a public
body as requested by people with special needs.

18  The Sign Language and Other Means of Communication Act of 19 August 201 (O] 2023,
item 20); ‘the Sign Language Act.
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Pursuant to the Accessibility Assurance Act, communication options using
various means of communication aids must be ensured. These are defined and
listed in the Sign Language Act. These solutions or services primarily enable
contact via electronic mail; text messages, including SMS, MMS, or messages
sent via internet messengers; audio-video communication, also using internet
messengers; fax; or websites that meet the digital accessibility standards.!®

The solutions set out in the Opole Village Museum’s Declaration of
Accessibility may serve as an example of information and communication
accessibility?0. The Declaration identifies various means of supporting com-
munication, including electronic mail and text messaging. Ticket offices are
equipped with local induction loops and pictograms. During events such as
an exhibition opening or a lecture, mobile induction loops can be borrowed
from the ticket offices. The museum’s website provides a machine-readable
text with the current cultural offer, a file describing the museum’s activities in
Polish Sign Language, and an introductory guidebook in an easy-to-read lan-
guage. The museum has procedures for ensuring communication as requested
by a person with special needs. The relevant information and a digitally acces-
sible application form are posted on the institution’s website. The implemen-
tation of these communication solutions meets the requirements laid down in
the Accessibility Assurance Act. Anyone may request that inaccessible infor-
mation be provided in an alternative form. This right includes the ability to
specify a preferred format for the information.

5 Conclusion

Ensuring accessibility is at present a major challenge in guaranteeing people
with special needs access to cultural institutions. The obligations imposed by
the legislator provide equal opportunities to use the services offered by cul-
tural institutions. Architectural, digital, information, and communication
adaptation have been observable in the activities of cultural institutions since
2019. Programmes such as Accessibility Plus enable increasing numbers of cul-
tural institutions to make such adaptations. Ensuring accessibility, however,
requires universal design for a wide range of users, as well as reasonable meas-
ures to overcome barriers. The promotion of good practice in ensuring accessi-
bility should therefore also be undertaken.

19  Article 3(5) of the Sign Language Act.
20  The Opole Village Museum’s Declaration of Accessibility. Available at: https://www
.muzeumwsiopolskiej.pl/deklaracja-dostepnosci [accessed 2 Sept. 2024].
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The findings reviewed here show that cultural institutions are adjusting their
services and implementing accessibility standards. Designing web pages and
mobile applications in a manner that meets WCAG standards and is compat-
ible with assistive technologies should be a formal requirement. Information
and communication accessibility, and the acquisition of new competences by
cultural-institution staff in communicating with people with special needs,
will remain further challenges. Each of the measures described also entails
expenditure, both to ensure the accessibility of facilities, websites, and mobile
applications, and to provide communication aids.
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The Specific Nature of Employment with Entities
Engaged in Cultural Activities

Mariusz Wieczorek

Abstract  Every state objective can be realised only if certain resources are committed
to legally defined institutions and, above all, implemented through human work. The
constitutional dimension of the state’s cultural activities, as part of a service-oriented
administration, requires in particular defining the status of those managing as well as
employed by institutions engaged in cultural activities. Regulations governing the legal
status of cultural employees that differ from those of the Labour Code are an example
of differentiation within labour law. One purpose of this study is to answer the ques-
tion as to the reasons for these differences.

The study will also discuss conflict-of-law rules that determine the extent to which
so-called employee regulations — especially the Self-Government Employees Act —
apply to staff engaged in cultural activities.

Keywords employee — employer — cultural institution — employee regulation —
cultural activities

1 Introduction

In the light of Article 5 of the Polish Constitution, safeguarding the national
heritage is one of the state’s objectives. Actions undertaken to this end are,
inter alia, expressions of gratitude for what the nation has inherited from its
ancestors. The objective, however, should not be reduced merely to preserving
the national heritage intact, but should also entail enriching it for the benefit
of future generations. This idea is adumbrated in the following words of the
preamble to the Polish Constitution: ‘We, the Polish Nation — all citizens of
the Republic [...] beholden to our ancestors [...] for our culture rooted in the
Christian heritage of the Nation and in universal human values, [...] obliged to
bequeath to future generations all that is valuable from our over a one thou-
sand years’ heritage’.

Every state objective can be realised only if certain resources are committed
to legally defined institutions and are, above all, implemented through human
work. The constitutional dimension of the state’s cultural activities, as part of
a service-oriented administration requires in particular defining the status of
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those managing as well as employed by institutions engaged in cultural activ-
ities. Regulations governing the legal status of cultural employees that differ
from those of the Labour Code are an example of differentiation within labour
law. One purpose of this study is to answer the question as to the reasons for
these differences.

The conflict of law rules will also be discussed that determine the extent
to which the so-called employee regulations, especially the Self-Government
Employees Act, apply to staff engaged in cultural activities.

2 The Cultural Activities Act as a Source of Special Labour
Law

In light of the Labour Code provisions!, one can conclude that differentiation —
that is, the parallel regulation of the same matter by legal norms of differing
contents — is a characteristic feature of Polish labour law (Liszcz 2023, 30;
Baran 2019, 123). Such differentiation may be based on objective criteria, in
particular the strenuousness or harmfulness of work (or working conditions).
The type of work — an objectively material element of employment contract
(or an equivalent act) — may also constitute an objective criterion for differ-
entiation. For example, university professors are subject to the task-based
working-time system pursuant to the Act of 20 July 2018 on Higher Education
and Science?. As part of differentiation, employers may not only be restricted
in their freedom to determine working-time systems provided for in the prin-
cipal source of Polish labour law, namely, the Labour Code, but may also be
subject to duties not envisaged by the Code. Article 76(1)(6) of the Civil Service
Act of 21 November 20083, which provides that members of the civil service
corps shall develop their professional knowledge, is an example of the latter.
Differentiation must be viewed through the prism of the catalogue of
sources of labour law*. It forms part of the constitutionally defined structure
of the formal sources of law, with vertical and horizontal relationships among
them (Oniszczuk 2010, 259-260). The latter result from constructing the sys-
tem of sources of law on the basis of the principle expressed in Article 2 of the

The Labour Code of 26 June 1974 (O] 2023, item 1465 as amended), Articles g and 5.
O] 2023 as amended, Article 127(1).
Q] 2024 item 409.
Article g § 1 of the Labour Code

AW N =
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Polish Constitution®, namely the rule of law. Grounding the system of positive
law sources in a hierarchical structure, with the Constitution and Acts enacted
by the parliament at its apex, is a major element of the concept of the rule of
law (Garlicki 2022, 140).

The legal definition of labour law, expressed in the Labour Code®, is framed
by listing the sources of this branch of law. Comparing the constitutional cata-
logue of universally binding law” with the list of sources of labour law leads to
the obvious conclusion that acts not enumerated in the Constitution may also
constitute sources of labour law. In the doctrine, these are referred to as spe-
cific sources of labour law (Wlodarczyk 2010, 10) and include collective labour
agreements and other collective arrangements, as well as by-laws and statutes.

It is noteworthy that the legislator has established the principle of a hierar-
chy within the catalogue of specific sources of labour law8. Their vertical rela-
tionships are determined not only by their formal character, as in the case of
the sources of universally binding law, but also by the favourability principle.
The provisions of by-laws and statutes cannot be less favourable to employees
than those of collective labour agreements and other collective arrangements?®.
This principle also governs the relationship between the specific sources of
labour law and universally binding law regulating the rights and obligations of
employees and employers. The provisions of collective labour agreements and
other collective arrangements cannot be less favourable to employees than
those of the Labour Code, other Acts, and executive regulations!®.

This suggests the conclusion the objective extents of the generally prevail-
ing and specific labour law may overlap, though their contents are not nec-
essarily identical. Any possible differences in content may be a result of the
favourability principle.

On the other hand, it should not be forgotten that employees’ minimum
rights and maximum responsibilities are determined by normative acts that
constitute sources of the universally binding law as set out in the Polish
Constitution'L.

Polish labour law, though codified, is highly diversified. This results not only
from the possibility of modifying general labour law (a notion that applies,

5 The Constitution of the Republic of Poland of 2 April 1997, O] 1997, No. 78, item 483 as
amended.

6 Article g § 1 of the Labour Code

7 Article 87 of the Constitution.

8 Article g § 2 and § 3 of the Labour Code

9 Article g § 3 of the Labour Code

10  Article 9 § 2 of the Labour Code

11 Article 87 of the Polish Constitution.
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though to varying degrees, to all employees, with the Labour Code a particular
example — Florek 2016, 13) by means of collective labour agreements, by-laws,
and statutes, but also from so-called special labour law. Its sources include
employee regulations — namely, acts that specifically govern the employment
relationships of a given category of employees!? — and instruments issued on
the basis of statutory delegations contained in those acts. A group of employ-
ees may be distinguished for the purpose of determining their employment
relationships more specifically, according to criteria such as the department,
branch, or sector of employment, or the type of work.

The subject of this study implies that the status of employees of cultural
institutions displays certain features that are absent from the basic model of
employment, that is, employment under a contract for an indefinite term,
while assuming that the abstract and general rights and obligations of employ-
ees of such institutions are governed by the Labour Code.

This research problem calls for one further reservation. Employment in the
cultural sector, where it takes the form of an employment relationship, should
be analysed with regard to the elements of that legal relationship. This means
that attention should be paid to its parties, its object, and the content of the
employment relationship of a cultural institution employee.

2 Employers and Cultural Activities

By force of the Organisation and Conduct of Cultural Activities Act (OCCAA)
of 25 October 199113, cultural activity may be carried out by legal persons, natu-
ral persons, and organisational units without legal personality. This means that
each of them has the capacity to be an employer under the generally applica-
ble labour law!*. Specialist literature (Antoniak-Teskna 2019) rightly notes that
cultural activity is not reserved exclusively to the state and its cultural institu-
tions within the public finance sector, and that it was the legislator’s desire that
such activity should, in principle, be capable of being carried out by anyone,
including natural persons and private-law entities.

The research perspective adopted here emphasises the diversity of entities
engaged in cultural activity. Notably, not all of them have the status of cultural
institutions as defined by the provisions of the OCCAA. That status attaches

12 Article 5 of the Labour Code.
13 O] 2024 item 87, ‘the OCCAA; Article 3(1).
14  Article 3 of the Labour Code.
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only to entities established as state cultural institutions!® and self-government
cultural institutions!®, provided that conducting cultural activity is their core
statutory objective. A contrario, a state or self-government organisation (a legal
person or an organisation entity without legal personality) for which cultural
activity is not a core statutory objective will not qualify as a cultural institution.
Nor will a private organisation engaged in cultural activity, regardless of the
scope and nature of its operations.

The classification of an entity conducting cultural activities has far-reaching
consequences for the legal position of its employees, since not all such employ-
ees will be in an employment relationship whose content, in abstract and gen-
eral terms, is determined by the same normative acts — both within the sphere
of universally binding law and, of course, within that of specific labour law'".
This discussion will therefore help to answer the question of which sources of
labour law apply to particular employers engaged in cultural activity. Employer
status under the Labour Code does not mean that the Code’s provisions fully
govern employees’ rights and duties.

Employment relationships of those working for state cultural institutions
are, in general, governed by the Labour Code. However, under the Organisation
and Conduct of Cultural Activities Act'8, the Labour Code applies only in mat-
ters not regulated by that Act.

The position of employees of self-government cultural institutions is
somewhat more complicated. Horizontally, the relevant statutory sources
of law include not only the Labour Code and the OCCAA, but also the Self-
Government Employees Act (SGEA) of 21 November 20081°. The latter applies
to organisations established and run by local authorities2?, including self-gov-
ernment cultural institutions. It must be remembered, however, that the SGEA
does not apply to employees of entities falling within the Act’s personal scope
if their legal status is regulated by separate provisions2.

A two-stage application of the interpretative rule used to resolve conflicts of
law — the paremia lex specialis derogat legi generali — suggests that employees
of self-government cultural institution are subject to the SGEA. This means

15  Article 8 of the OCCAA.

16 Article g of the OCCAA.

17  Space constraints prevent the question of specific sources of law binding entities engaged
in cultural activity from being explored in depth here. The discussion will therefore focus
on the statutory sources of labour law.

18  Article 26(1) of the OCCAA.

19 QO] 2024, item 1135, ‘the SGEA’.

20  Cf. Article 2(1)—(3) of the SGEA.

21 Article 3 of the SGEA.
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that, with regard to such cultural institutions, the SGEA constitutes special
(and partly separate) regulation in relation to the Labour Code. At the same
time, the provisions of the OCCAA governing the employment relationships
of cultural institution employees are special in relation to both the SGEA and
the Labour Code.

In the light of the OCCAAZ2, legal persons and organisational units with-
out legal personalities whose core objectives do not include cultural activities
may nevertheless carry out such activity, in particular in the form of clubs, care
centres, community centres, and libraries. Chapter 2a of the OCCAA, however,
does not apply to employees of state organisations that conduct cultural activ-
ity only as an ancillary activity, since their employers do not have the status of
cultural institutions. It should also be noted that the staff of self-government
organisations will be subject to the SGEA, and to the Labour Code insofar as
the Act does not apply. In contrast, employees of state organisations in posi-
tions connected with cultural activity carried out by their employers as an
ancillary activity will be governed by the Labour Code

Finally, in the case of private-law entities — both organisations with and
without legal personalities, regardless of the scale and type of their cultural
activity, as well as natural persons — the legal status of employees whose duties
involve the creation, dissemination, and protection of culture is governed by
the Labour Code. In particular, the provisions of the OCCAA do not apply.

Some statutory tasks of cultural institutions in the field of cultural activ-
ity23, where such institutions are organised by the minister competent for cul-
ture and the protection of national heritage, may be carried out with the aid of
subsidiaries. These are entities based outside the Republic of Poland, intended
to conduct cultural activities there within the meaning of the OCCAA24. The
legal status of their employees will depend on several factors. In particular,
it is crucial whether the country where such a subsidiary operates is an EU
Member State. If an employee is posted to an EU state, EU legal norms, in par-
ticular Directive 96/71/EC, shall apply. If an employee is delegated to a non-EU
country, the employer is bound by Article 29! of the Labour Code. In addition,
a subsidiary’s employees may be hired under the laws of the state in which
they work.

22 Article 4(1) of the OCCAA.
23 Article 21(2a) of the OCCAA.
24  Article1 of the OCCAA.
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4 Employment Relationships of Employees with Entities
Conducting Cultural Activity

The proposition that the employment status of those working for entities
engaged in cultural activity is heterogeneous provides the starting point for
the discussion that follows. Several reasons can be distinguished. First, this is
due to the fact that several Acts apply to this subject matter in a horizontal
relationship. The system of objective and subjective determinants governing
entities conducting cultural activity, and the interaction of the Labour Code,
the SGEA, and the OCCAA, mean that not every employee will be subject to
the same labour legislation. Apart from differentiation criteria intrinsic to gen-
eral labour law, the OCCAA introduces an additional differentiation criterion,
namely, the type of work.

It should be noted at the outset, however, that Chapter 2a of the OCCAA,
as the Act’s title indicates, governs in particular the employment relationships
of employees of cultural institution. A contrario, an employee with an entity
engaged in cultural activity that is not a cultural institution will not be subject
to the OCCAA

In objective terms, the OCCAA regulates the working time of cultural insti-
tution employees differently. Given the particularly important protective func-
tion of labour law, it must be acknowledged that the legislator has decided to
weaken that protection in relation to cultural institution employees. The work-
ing time settlement period in a cultural institution may be extended to twelve
months for reasons of work organisation, provided that the general principles
of occupational health and safety are observed?>. It should be stressed that
the possibility of extending the settlement period to twelve months is not
unknown to general labour law. It is provided for in Article 129(2) of the Labour
Code, which means that the corresponding OCCAA provision is superfluous.

The settlement period is extended by means of a collective labour agree-
ment, if one is in force in the cultural institution concerned, or by arrangement
between the employer and employees, as applicable at the workplace, upon
notification of the competent labour inspector?6. In this way, the legislator
modifies the procedure for introducing an extended settlement period as pro-
vided for in the Labour Code?".

The OCCAA provisions under which an interrupted working-time system —
scheduled in advance and providing for no more than one break of up to five

25  Article 26b(1) of the OCCAA.
26  Article 26b(2) of the OCCAA.
27 Cf. Article 150 § 3 the Labour Code
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hours in a day — may be applied to cultural institution employees should also
be regarded as superfluous?s.

Prima facie, the permissibility of applying equivalent working time, as
defined in the Labour Code2? and allowed for by the OCCAA,3° to cultural
institution employees could also be regarded as superfluous. Specialist lit-
erature correctly notes (Gajewski 2016, Legalis), however, that this OCCAA
provision constitutes an exception to the Labour Code principle?®! that inter-
rupted working time shall not be applied to employees subject to an equiv-
alent working-time system. Equivalent working time is a system in which
daily working time may be extended to twelve hours, offset by shorter daily
working time on other days or by days off. In effect, interrupted and equivalent
working-time systems may be combined, subject, of course, to the remaining
conditions governing their use.

The OCCAA provision introducing the possibility of ‘accumulating’ days off
for cultural institution employees constitutes a significant modification of the
content of their employment relationships32. Under their work schedule in a
five-day week, they may be granted days off, including in lieu of rest days. As
a result, such days off may be combined with outstanding leave from a previ-
ous settlement period, since employees must be granted any untaken leave by
dates arranged in the leave schedule no later than 30 September of the follow-
ing calendar year. There are therefore no legal obstacles to granting a day off
together with overdue leave.

The OCCAA, in addition to its working-time rules, contains provisions that
significantly affect the entitlements of cultural institution employees, irrespec-
tive of the type of work they perform. The legislator has chosen to determine
the structure of remuneration components for this professional group33.

The differences in the regulation of the content of cultural institution
employees’ employment relationships described above apply irrespective
of the type of work performed. The employment status of this group is not
homogeneous, however, as it includes creators, developers, and performers of
theatrical, musical, dance, film, or other audio-visual works, who are artistic
employees34.

28  Article 26¢(1) of the OCCAA; cf. Article 139 § 1 of the Labour Code.
29  Article 135 § 1 the Labour Code

30  Article 26¢(1) of the OCCAA; cf. Article 135 §1 of the Labour Code.
31 Article 139 § 2 of the Labour Code

32 Article 26d of the OCCAA.

33  Cf. Article 31 of the OCCAA

34  Article 26a(2) of the OCCAA
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An artistic employee may receive additional remuneration, in particular for
their role in a show or concert, for directing, stage design, choreography, or
musical direction, or their contribution to the creation of an audio-visual pro-
duction. Other cultural institution employees are not entitled to such remu-
neration. In addition, artistic employees, who, with their employers’ consent,
use their own instruments or accessories, stage costumes, props, or tools at
work may receive compensation for their use.

Particular emphasis should be placed on the fact that the legislator includes
in the OCCAA some regulations that interfere with employees’ freedom to
work35, Taking up additional employment or activities for another entity by
an artistic employee requires the employer’s consent insofar as such addi-
tional employment or activities could conflict with the performance of the
employee’s duties under their employment relationship. The employer may
grant consent, provided that the other entity agrees to compensate any costs
the employer may incur in connection with the employee’s additional employ-
ment or activities, in particular those arising from the cancellation of a per-
formance or concert, the need to engage another performer, or the need for
additional rehearsals. Performing additional employment or activities with-
out the employer’s consent constitutes a qualified ground for termination of
the employment relationship at no notice due to the employee’s fault. It may
amount to a gross breach of a fundamental duty by an artistic employee.36

5 Conclusion

An analysis of the relevant legal acts has shown that the specific nature of the
employment relationships of employees of entities engaged in cultural activity
is determined by several factors.

The legal status of entities conducting cultural activities appears to be the
root cause. Their inclusion in the public financial sector, and whether such
activity constitutes their core statutory objective, determine whether they are
bound to apply the OCCAA to their employees. In addition, if such an entity
is a self-government organisation, the status of cultural institution employees
will also be determined by the Self-Government Employees Act. At the same
time, the Labour Code remains the key source of labour regulation.

35  Article 31 of the OCCAA
36  Cf. Article 52 § 1(1) of the Labour Code
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Employees of subsidiaries are in a special legal position. The content of
their employment relationships depends on where the subsidiary is based and
on whether an employee has been posted there.

The status of those engaged in artistic activities by entities other than cul-
tural institutions is determined by the universally applicable labour law. The
Labour Code is, of course, of paramount importance.

The employment relationships of employees of cultural institutions are
subject to special regulation only to a limited objective extent. It should be
added that a number of the special working-time provisions in the OCCAA add
nothing beyond the Labour Code. Indeed, most are superfluous.

De lege lata, the OCCAA provisions limiting the possibility of additional
work by artistic employees seem of paramount importance, as they interfere
with constitutionally guaranteed freedoms3” reflected in the Labour Code38.
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Funding of Cultural Institutions in Poland

Piotr Kobylski

Abstract This is another contribution to the discussion on the financing of cultural
institutions in Poland, based on an analysis of the legal regulations applicable to the
operation and funding of cultural institutions and the practice of their application
in recent years. This is all the more important because the legislator approaches this
issue with particular emphasis, noting in Article 5 of the Polish Constitution that the
Republic of Poland safeguards its national heritage. The legal position of cultural insti-
tutions with regard to the stability of their funding will therefore be discussed here. An
evaluation will be undertaken of whether, de lege lata, sufficient public resources are
provided for cultural activities. The monitoring of public expenditure on culture, and
the question of a mechanism to compensate such institutions for losses incurred, will
also be addressed.

Keywords cultural institutions — public resources — sources of financing — financial
management — subsidy

1 Introduction

This is a study of the funding of cultural institutions in Poland. As part of the
public finance sector, their financial management is based on the Accounting
Actl. Pursuant to the Organisation and Administration of Cultural Activities
Act?, they are legal persons operating on the basis of their founding acts, stat-
utes adopted by their founders, and organisational by-laws. They take the form
of theatres, philharmonics, cinemas, museums, or art galleries. Importantly,
the number of cultural institutions continues to grow, as does their employ-
ment. Despite the decentralisation undertaken since 1989, the role and sig-
nificance of the public sector in the administration and funding of cultural
activities have not diminished. As a result, culture is still primarily supported
by public resources and administered by public authorities.

Specialist literature notes that ‘the extent of the public culture sector (arts
and culture propagation institutions) and the methodology of budget financing

1 The Accounting Act of 29 September 1994 (O] 2024, item 120).
2 The Organisation and Administration of Cultural Activities Act of 25 October 1991 (OJ 2024,
item 87).
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(covering steadily growing costs) fail to provide for involving a broad range
of partners in cultural activities, including new ones, oriented towards the
challenges of contemporary culture’ (Glowacki et al. 2010, 22). The amended
Organisation and Administration of Cultural Activities Act of 31 August 20113
was expected to change this. Institutions’ activity plans, formerly approved
by their directors, were replaced with financial plans compiled by directors.
In this way, the principles of cultural institution financial management were
aligned with the Public Finances Act* A financial plan distinguishes oper-
ating revenue, subsidies from central or local budgets, costs such as payroll
and wage-related insurance contributions, interest on liabilities, purchases of
goods and services, asset-related expenditure, funding awarded to other enti-
ties, and accounts payable and receivable at the beginning and end of the year.
The statutory catalogue of cultural institutions’ revenue has been narrowed.

This is another contribution to the discussion on the financing of cultural
institutions in Poland, based on an analysis of the regulations governing the
operation and funding of cultural institutions and the practice of their appli-
cation in recent years (Kotaczkowski and Ratajczak 2021, 9—27; Modzelewska
and Kukotowicz 2015, 2—-19; Mielko 2017, 99—126). This is all the more important
because the legislator has placed particular emphasis on this issue, noting in
Article 5 of the Polish Constitution® that the Republic of Poland safeguards its
national heritage. The legal position of cultural institutions and the stability of
their sources of funding will therefore be addressed. The study will centre on
an assessment of the model that, de lege lata, is expected to ensure sufficient
public resources for cultural activity. The monitoring of public spending on
culture and the question of a mechanism to compensate such institutions for
losses incurred will also be considered. To this end, the dogmatic method will
be employed, as the principal research method in the legal sciences.

2 Sources of Financing for Cultural Activities

A source of financing is essential to the organisation of cultural activity. In
general, public and private support may be distinguished. In Poland, the for-
mer is, of course, the primary source, deriving from the state and local budg-
ets. Within this framework, the legislator has envisaged two types of funding:

OJ No. 207, item 1230.

The Public Finances Act of 27 August 2009 (O] 2023, item 1270).

Article 31 of the Public Finances Act.

The Constitution of the Republic of Poland of 2 April 1997, O] No. 78, item 483 as amended.
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direct and indirect (Szlendak et al. 2012, 35). The former presupposes a redis-
tribution of income to cultural institutions. In this regard, two methods may
be distinguished: a subjective method, under which a specific institution con-
ducting cultural activities is funded, and an objective method, under which
public resources are spent on purchasing public goods and services from their
immediate manufacturers or providers. Indirect funding, in contrast, employs
partnership mechanisms such as licencing, subsidising, and tax discounts or
reliefs, among other means.

In addition, cultural activity is financed from the state budget through the
Minister for Culture and National Heritage?, from local authorities®, and from
foreign funds. The Minister for Culture and National Heritage, with a share
of the state budget at their disposal, may distribute it in accordance with the
annual budget law in force and the Public Finances Act. Local authorities
operate on similar principles. Private support, in turn, includes resources from
non-profit organisations, households, and enterprises, above all in the form of
donations, sponsorship, promotion, or publicity. The role of funding from the
national lottery for cultural development and the protection of national herit-
age should not be ignored either (Ilczuk et al. 2020, 7).

The relationship between cultural institutions and public duties is equally
important. Under the Corporate Income Act?, cultural institutions are exempt
from income taxation only in respect of their statutory activities, to the exclu-
sion of any business operations. The same applies to non-governmental organ-
isations engaged in cultural activity that have the status of public benefit insti-
tutions. Legacies and donations!© to cultural institutions are tax-free as well.
Under Article 22 of the Personal Income Tax Act!}, artists and creators may
deduct up to 50 per cent of their revenue in connection with the exercise of
copyright and related rights. Cultural institutions may also be exempt from
value added tax, provided that they do not systematically generate profits from
their cultural activities, or that they allocate all such profits to their contin-
ued activities. Fees under Article 20 of the Copyright and Related Rights Act!?

7 The Minister for Culture and National Heritage financially supports the state’s cultural
policy as conducted by culture institutions, entities from outside the public finances sec-
tor, and non-governmental organisations.

8 Local authorities receive dedicated subsidies from their budgets for tasks connected
with regional development policy and culture development, and for the financing or
co-financing of investments.

9 The Corporate Income Tax Act of 15 February 1992 (O] 2023, item 2805).

10  The Legacies and Donations Tax Act of 28 July 1983 (O] 2024, item 596).

11 The Personal Income Tax Act of 26 July 1991 (O] 2024, item 232).

12 The Value Added Tax Act of 11 March 2004 (O] 2024, item 361).
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provide additional support for cultural institutions: manufacturers and import-
ers of tape recorders, video players, and similar equipment, photocopiers,
scanners, and other reprographic equipment, as well as blank media for such
equipment, must pay up to 3 per cent of the sums due on their sales to collec-
tive management organisations.

A major role in the current model of funding is played by subsidies —
recorded under special rules in central or local budgets — and state-dedicated
funds, which serve to finance or co-finance public tasks under the Public
Finances Act, other statutes, or international treaties. A operating subsidy
allows an institution to manage the funds for its own objectives and tasks,
whereas a dedicated subsidy is grated for a specific expenditure and requires
the purpose of the public resources to be identified. It should be borne in mind
that subsidies are transferred as part of annual budgets and must be accounted
for at the end of the budgetary year in order to determine the return of any
unused funds. The literature identifies a range of possible dysfunctions in the
case of operating subsidies (Maj-Wasniowska and Sottyk 2018, 62—63), such as
late subsidy settlements!3; failure to include subsidies in appendices to budget
resolutions!4; incorrect classification of an operating subsidy for local cultural
institutions outside the public finance sector'%; defective definitions of sub-
sidy types for local cultural institutions in lists of scheduled subsidies?S; late
approvals of subsidy settlements!7; lack of the chief accountant’s (treasurer’s)
signature on subsidy settlements!®; or failure to approve subsidy settlements
by the head of the local government unit responsible for overall financial
management!®.

In 2023, spending by cultural institutions rose by as much as 54.2% com-
pared with 2022 and totalled PLN 51.9 million. The largest share was spent by
institutions in the Mazovian region (48.0%). Their financial results were bet-
ter than in 2022: total revenue?? grew by 16.2% and costs by 15.7% in 20232

13 Articles 126 and 251 of the Public Finances Act.

14  Article 214(1) of the Public Finances Act.

15  Article 215(1) of the Public Finances Act.

16  Article 215(2) of the Public Finances Act.

17  Article 68(2)(1) and (3) of the Public Finances Act.

18  Article 54(3)(1) of the Public Finances Act.

19  Article 53(1) of the Public Finances Act.

20  The culture institutions in the Mazovian region generated the maximum (PLN 5,754,600)
and those in the Lublin region, the minimum (PLN 1,476,300) revenue for a single institu-
tion in 2023.

21 Available at: https://stat.gov.pl/obszary-tematyczne/kultura-turystyka-sport/kultura
/wyniki-finansowe-instytucji-kultury-w-2023-roku-dane-wstepne,8,28.html [accessed
11 June 2024].
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It should be noted that cultural expenditure is divided into current and
asset-related spending. The former includes, above all, payroll, cultural events,
and the maintenance of buildings and other resources. Authors stress that the
condition of culture can be assessed on the basis of this indicator (Szara 2017,
16). Asset-related spending, in contrast, reflects the scale of investments in cul-
ture, including the cost of equipping auditoria with systems enabling persons
with disabilities to participate, or to construct new cultural facilities.

3 Entities Engaged in Cultural Activities

Entities engaged in cultural activities in Poland may take a wide range of legal
forms. For the purposes of this study, public institutions, non-profit organi-
sations, and private entities should be distinguished. The first are concerned
primarily with cultural heritage and the broadly defined dissemination of
culture. Non-profit organisations undertake some public tasks, while pri-
vate entities focus on commercial operations such as cinemas or advertising
(Musiat-Gasiorowska 2019, 27-37). In 2022, 3,958 cultural and community cen-
tres, clubs, and care centres were active. They held 227,300 events, attracting
27.3 million participants. Overall, the number of events they organised rose by
45.2% compared with 2021.22.

Cultural institutions are state and local entities whose core statutory objec-
tives are cultural activity. As of 10 June 2024, 80 cultural institutions organised
by the Minister for Culture and National Heritage were registered?3. Arts insti-
tutions are a special form, established to carry out artistic activity in the fields
of theatre, music, and dance involving creators and performers. Cultural activ-
ities may also be carried out by private individuals, legal persons, and organ-
isational units without legal personality (Cwikla 2010, 261-265). Importantly,
the Organisation and Administration of Cultural Activities Act does not clarify
the concept of a non-public ‘cultural organisation’ engaged in cultural activity.
It should also be noted that the Organisation and Administration of Cultural
Activities Act does not apply to non-profit organisations or private entities.
Authors observe that such entities often lack separate legal personality and
operate within the structures of the organisations that have established them

22 Available at: https://stat.gov.pl/obszary-tematyczne/kultura-turystyka-sport/kultura
/dzialalnosc-centrow-kultury-domow-kultury-osrodkow-kultury-klubow-i-swietlic-w
-2022-roku,9,6.html [accessed 11 June 2024].

23 Available at: https://bip.mkidn.gov.pl/pages/rejestry-ewidencje-archiwa-wykazy
[rejestry-fundacji-i-instytucji-kultury.php [accessed 11 June 2024].
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(Szulborska-Lukaszewicz 2012, 309—310). If these are foundations, they are gov-
erned by the Foundations Act?4; if they are associations, by the Associations
Act?5. The Public Benefit and Voluntary Activities Act?6 is also relevant, as it
sets out the principles of cooperation between non-profit organisations and
public authorities. The Public—Private Partnership Act governs cooperation
between private entities and the public sector?”.

Authorities that establish cultural institutions (organisers) — ministers,
heads of central offices, and local authorities — must ensure the resources
needed to initiate and conduct cultural activity. The legislator has addition-
ally assumed that conducting cultural activities is a duty of local authorities.
It should be noted that Article 21 of the Organisation and Administration of
Cultural Activities Act provides for the possibility that a cultural institution
may be organised by more than one entity. The rights of each organiser are set
out in a dedicated agreement between them. Natural persons, legal persons,
and organisational units without a legal personality may be parties to such
agreements.

The financial management of cultural institutions is based on financial plans
prepared by their directors and aligned with the subsidies provided by their
organisers. The plans are drawn up in accordance with the Public Finances Act
and should include a plan of services and operating revenue, subsidies, a cost
plan (including payroll and benefits, the cost of purchasing goods and services,
and other repayments of liabilities), asset-related spending (including possible
repairs, maintenance, or investments), and accounts payable and receivable
at the year's start and end. In general, state cultural institutions are financed
from the central budget through operating and dedicated subsidies. Local cul-
tural institutions, in turn, are funded primarily from the local budgets of their
organisers, likewise through operating and dedicated subsidies. It should be
noted that local authorities are supported with state-budget resources in con-
nection with their duties.

While organiser’s subsidies constitute the bulk of each cultural institution’s
revenue, this should not provide organisers with a basis for interfering with
operations. The fact that subsidies are determined for a single budgeting year
constrains cultural institutions, which often need substantial lead time to pre-
pare for larger projects. Moreover, in the case of operating subsidies, cultural

24  The Foundations Act of 6 April 1984 (O] 2023, item 166).

25  The Associations Act of 7 April 1989 (O] 2020, item 2261).

26  The Public Benefit and Voluntary Activities Act of 24 April 2003 (O] 2023, item 571).
27  The Public—Private Partnership Act of 19 December 2008 (O] 2023, item 1637).
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institutions do not receive instalments or advances. The view is well established
in the literature that the distribution of operating subsidies ‘restricts access to
resources’ (Wieczorek 2011, 67).

4 Irregularities in the Financing of Cultural Institutions

This analysis of the funding model for cultural institutions in Poland requires
the identification of certain defects in the financial management of measures
undertaken by both organisers and the cultural institutions themselves. To
begin with, cultural institutions must establish two funds: a cultural institu-
tion fund and a reserve fund. The cultural institution fund comprises the assets
determined by the organiser when establishing the institution and the value
of non-depreciable immovable assets financed through subsidies or received
free of charge, less any net loss not covered by the reserve fund if losses exceed
that fund. The reserve fund, in turn, consists of the net profit from the previous
year allocated to covering the institution’s losses. This mechanism is typical of
public-sector budgets, where the allocation of goods and services shapes the
state’s actions (Throsby 2014, 19). Cultural institutions must therefore strive for
financial stability (Grzaba 2020, 131-148).

Operating subsidies provided by organisers are particularly valuable to cul-
tural institutions (Kotaczkowski and Ratajczak 2022, 84). Given that organisers
are obliged to ensure the resources necessary to initiate and continue cultural
activity, and to maintain the facilities in which institutions carry out that activ-
ity, such subsidies must be regarded as a statutory duty. They must therefore
be properly calculated. The level of subsidies for cultural institutions should
depend on the scope and subject of an institution’s activity and on the nature
and cost of the services it provides.

Subsidising cultural institutions must not, however, undermine their auton-
omy, particularly since cultural institutions, as legal persons, should by defi-
nition be responsible for their own financial management. They manage the
property with which they have been endowed or which they have acquired,
and thus conduct their own administration within the means available to
them. De lege lata, it is unacceptable for organisers to direct the process or
methods of spending funds held by cultural institutions. This violates their
autonomy and effectively reduces an operating subsidy to something akin to a
dedicated subsidy. Authors note that organisers sometimes take advantage of
this situation and claim entitlement to some of the income earned by cultural
institutions (Lizewski 2021, LEX). Organisers’ appropriation of funds obtained
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by cultural institutions that should be used for statutory duties is another
example of a serious breach of sound financial management. Nor can increas-
ing subsidies to cover cultural institutions’ losses be accepted: since organisers
are not responsible for cultural institutions’ liabilities, they cannot be expected
to compensate their losses either.

Close scrutiny of cultural institutions goes hand in hand with a focus on
directors’ proper spending of public resources. A cultural institution direc-
tor manages the institution and represents it in external relations. Accordingly,
directors administer public resources and their actions must comply with the
Liability for the Violations of Public Finances Discipline Act?8. This liability
applies to managers of public finance sector entities, including cultural insti-
tution directors, as well as the staff of such organisations or other persons
entrusted — by law or under separate legislation — with duties in them; failure
to perform such duties, or their improper performance, constitutes a breach
of public finance discipline. As a result, spending a subsidy for purposes other
than specified by the awarding entity is a breach of public finance discipline.
Using a subsidy after an appointed deadline is another such breach. In con-
trast, spending funds earlier than the arranged schedule does not constitute a
breach?9.

M. Grzaba is right to emphasise that the role of the state is ‘not only to
finance cultural assets and services from public funds, but also to shape con-
sumer preferences to provide the public with access to cultural offers free of
charge or paid in part only’ (Grzaba 2020, 146). This is all the more important
because cultural institutions are not profit-oriented and meet their day-to-day
costs and liabilities from their revenue (Hotda et al. 2005, 118-134). If cultural
activity is to be treated as meeting the collective needs of the community, it
should therefore be borne in mind that operating subsidies — the basis of cul-
tural institution funding — must also cover personnel costs. Cultural institu-
tions should be able to pay their staff adequately. The problem of insufficient
funding is particularly acute in arts institutions, where the payroll costs for
staff involved in an event are often considerably higher than revenue from
ticket sales (Orankiewicz 2013, 80).

28  The Liability for the Violations of Public Finances Discipline Act of 17 December (O] 2024,
item 104).

29  The Main Adjudication Committee’s decision of 3 November 2005, DF/GKO/Odw.-76
/100/RN-26/2005/611, LEX No. 159460.



FUNDING OF CULTURAL INSTITUTIONS IN POLAND 289
5 Conclusion

The legal regulations governing the organisation and conduct of cultural activ-
ity should, above all, take account of the specific nature of different cultural
institutions. Arts institutions, as discussed here, certainly require genuine
autonomy, expressed in real financial independence, which would also help to
define the responsibility of organisers. De lege lata, under the current funding
model, losses not covered by reserve funds are made good from the institu-
tion’s fund, including its operating revenue. De lege ferenda, cultural institu-
tions’ revenue should be allocated primarily to their statutory development. A
mechanism is therefore needed that would provide for an institution’s losses to
be covered by sources other than its fund.

Practice shows that operating and dedicated subsidies are insufficient and
that losses often seem inevitable. In its 2021 report on Warsaw, the Supreme
Audit Office found that ‘the reference this rule makes to costs, not spending
financed from the subsidy, does not allow for the proper settlement of subsi-
dies in accordance with the Public Finances Act or for the return of unused
subsidies before the end of a year. This is, among other things, because costs
include various components unrelated to the spending of operating subsidies.
This applies to the costs of depreciation of immovable assets, of programmes
cultural institutions finance from dedicated subsidies, and costs covered from
their own resources’°. Local authorities should therefore be more responsive
to cultural institutions’ day-to-day and capital needs. Enhanced supervision
of their operations is also desirable, above all with respect to the use of pub-
lic resources for statutory purposes. In this regard, the Audit Office calls for
internal regulations that would enable operating subsidies to be settled against
cultural institutions’ actual expenditure in a given budgetary year. It also rec-
ommends more intensive control and audit activity by local authorities.

De lege ferenda, there is also a need to guarantee adequate long-term fund-
ing for cultural institutions. An organiser’s long-term financial plan, according
to which an institution’s director could prepare operating plans, would help
to determine appropriate subsidies. Authors propose adding a Section 2 to
Article 12 of the Organisation and Administration of Cultural Activities Act:
‘In agreements concerning organisation and financial terms, organisers shall
specify the amounts of funding required to ensure the conduct of cultural
activity and the maintenance of facilities during the director’s term in office’
(Ilczuk et al. 2020, 43). In this way, artistic and statutory activity would enjoy

30  Available at: https://www.nik.gov.pl/aktualnosci/finanse-instytucji-kultury-warszawy.html
[accessed 11 June 2024].


https://www.nik.gov.pl/aktualnosci/finanse-instytucji-kultury-warszawy.html

290 KOBYLSKI

guaranteed funding regardless of any liabilities or adverse financial results of
cultural institutions.

Adequate wages in cultural institutions are equally essential. The Association
of Polish Counties’ opinion on a private member’s bill to amend the Additional
Annual Salaries for Budget Sector Employees Act is commendable, as it would
restore the right to the so-called end-of-year bonus for cultural institution per-
sonnel. The bill estimates that providing this additional payment would cost
less than PLN 470 million, including approximately PLN 323 million for local
institutions, PLN 21.5 million for county institutions, and PLN 125.5 million for
regional institutions®. In fact, this postulate follows directly from Article 27 of
the Organisation and Administration of Cultural Activities Act, under which
the legislator undertakes to manage the finances of cultural institutions by
making effective use of available public resources (Mitus$ 2021, 15-18).

I would conclude by pointing to certain questionable measures, ostensibly
intended to guarantee the financial security of cultural institutions but in prac-
tice serving as a pretext for interfering in their activities. The growing number
of jointly administered institutions in recent years is a case in point32. Ad hoc
amendments to their statutes, designed to secure a final say over artistic pro-
grammes, are unacceptable in light of Article 5 of the Polish Constitution.
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